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Statement of  Question Presented 

I. Did the Court of Appeals properly determine that Mr. 
Roberts was deprived of his state and federal rights to the 
effective assistance of counsel where his attorney failed to 
independently investigate the medical evidence underlying 
the prosecution’s case? As a result, did trial counsel fail to 
consult and present independent expert witnesses who 
would have provided objective support for the defense, 
thereby prejudicing Mr. Roberts? 

Trial Court answers, “No.” 

Court of Appeals answers, “Yes.” 

Plaintiff-Appellant answers, “No.” 

Defendant-Appellee answers, “Yes.” 
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Argument Summary 

The prosecution’s Application for Leave to Appeal fails to identify any reversible errors in 

the opinion below. Nor does it identify any proper basis for this Honorable Court to grant leave to 

appeal. See MCR 7.305(B). The Court of Appeals’ analysis in this case is not novel, nor does it 

conflict with any decisions of Michigan’s appellate courts. Instead, the decision below involves the 

straightforward application of Strickland v Washington, 466 US 668; 104 S Ct 2052 (1984), and its 

progeny in an unpublished opinion, unlikely to be of any significance to the state’s jurisprudence.  

In the unpublished opinion below, the Court of Appeals properly applied well-established 

ineffective assistance of counsel jurisprudence to the facts of this case, consistent with the trial 

court’s credibility determinations. The unanimous panel reached the right result for the right 

reasons. Thus, this Court should deny the prosecution’s Application for Leave to Appeal.   
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Counterstatement of Material Proceedings and Facts  

The Court of Appeals reversed Defendant-Appellee Brian Keith Roberts’ convictions for 

first-degree felony murder, second-degree murder, and first-degree child abuse in an unpublished 

per curiam opinion.1 People v Brian Keith Roberts, unpublished per curiam opinion of the Court of 

Appeals, Docket No. 327296, attached as Appendix A. The Court of Appeals determined that Mr. 

Roberts was deprived of the effective assistance of counsel where trial counsel failed to investigate, 

consult, and present expert witnesses to support the accident defense he presented at trial.  

In its opinion, the Court of Appeals provided the following summary of the trial record 

(citations to the record added for ease of reference): 

I. BACKGROUND OF THE CASE 

A. BASIC FACTS 

Defendant’s son was two years old when he died. [T II 16; T IV 26, 36-37.2] 
At trial, testimony revealed that defendant began caring for his son in late September 
2013, after the child’s mother lost custody of him due to drug addiction. [T II 19-21, 
26, 47.] In early September 2013, while the child was living with a relative of his 
mother, the child underwent a CT scan because he had macrocephaly, or an 
abnormally large head. [T II 55-56; T III 37-38, 41.] The CT scan was performed on 
September 11, 2013; a follow-up MRI was ordered, but the MRI was never 
performed. [T III 41-42; T IV 15-16.] 

On December 31, 2013, defendant and his girlfriend, Veronica Witherspoon, 
along with defendant’s son and Witherspoon’s five children, went to spend the night 
at a home that Witherspoon had recently rented. [T II 91-92, 103-104, 114-116.] 
Testimony at trial revealed that the older children were playing upstairs while 
defendant, Witherspoon, and Witherspoon’s newborn baby were downstairs. [T II 
123-124.] There was also testimony that one of the older children yelled that 
defendant’s son had wet himself. [T II 124.] About 10 minutes later, defendant asked 
Witherspoon where his son’s clothes were, and she responded. [T II 125.] Defendant 
then called for his son to come downstairs to be changed. [T II 125, 155; T IV 149.] 

                                                           
1 Mr. Roberts was convicted of these charges on April 2, 2015, in the Kalamazoo County Circuit 
Court, before the Honorable Paul J. Bridenstine. Trial Transcript, Vol. VI 5-6.   
2 Citations to the trial transcripts are referred to as “T” followed by the volume and page numbers. 
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Witherspoon testified that she was cleaning up in the kitchen and was facing 
the sink when she heard one or two thumps. [T II 135-137, 146.] Witherspoon said 
that when she turned around, she saw defendant holding his son up under the child’s 
armpits and asking, “[W]hat’s wrong with him?” [T II 126, 146.] According to 
Witherspoon, defendant looked pale and scared and the child’s head was clenched 
back, his eyes looked “dizzy,” and he was spitting up. [T II 126, 127, 155.] 
Witherspoon said she told defendant the child was having a seizure and instructed 
him to lay the child down, which he did. [T II 127.] Defendant began to perform 
CPR and told Witherspoon to call “911.” [T II 128, 156.] 

Emergency medical responders were driving nearby when the call came in 
and responded to the house within minutes. [T II 169-170, 202-203, 214.] When they 
arrived, the child was not breathing and had no pulse. [T II 192, 204, 216.] Although 
paramedics were able to restart the child’s heart, he never regained consciousness. [T 
II 195-196, 206.] Officers who responded to the scene asked defendant what 
happened and he told them that his son fell down the stairs. [T II 175-178, 193.] The 
child was taken to the hospital, where a CT scan performed in the emergency room 
revealed bleeding in the subdural or subarachnoid spaces surrounding his brain. [T 
IV 24, 28.] Dr. Robert Beck, the pediatrician who took over the child’s care at 8:00 
a.m. on January 1, 2014, testified that the child also had “very obvious retinal 
hemorrhages.” [T IV 24, 33.] Beck related that a CT scan from earlier in the morning 
showed evidence of “older fluid collections” around the child’s brain, which he 
agreed was consistent with an older head trauma. [T IV 34.] On January 2, 2014, 
doctors determined that the child was brain dead and he was removed from life 
support. [T IV 36-37.] 

Detective Kristin Cole testified that she interviewed defendant following the 
incident. She stated that defendant first told her his son fell down a couple stairs. [T 
IV 151.]  However, she informed defendant that the medical reports showed that the 
child could not have suffered the head injuries he did from falling down a few stairs. 
[T IV 162.] Cole stated that defendant eventually admitted that he caused his son’s 
fall. [T IV 164-165.] Defendant told her that his son made it down the steps. [T IV 
164-165.] Defendant explained that he sat on the second or third step with his son 
facing him. [T IV 164-165.] He then grabbed the child’s ankles and pulled them out, 
“intending for him to land on his butt so that [he] could change him out.” Instead of 
landing on his butt, however, defendant explained that the child “went straight back 
and hit his head on the carpet.” [T IV 164-165.] 
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B. TRIAL 

The prosecution charged defendant with first-degree felony murder, second-
degree murder, and first-degree child abuse arising from his son’s death. At trial, the 
prosecution’s theory was that defendant handled the child in a violent and angry 
manner because the child had wet himself. [T I 245.] The prosecution also 
contended that the child’s head injuries could only have been intentionally inflicted 
or inflicted with wanton and willful disregard of the life-endangering consequences 
of the act based on its experts’ conclusions regarding the amount of force necessary 
to cause the injuries and the short time in which the child became symptomatic. [T V 
123-124, 127.] To this end, the prosecution presented the expert testimony of Dr. 
Beck, Dr. Brandy Shattuck, a forensic pathologist, and Dr. Rudolph Castellani, a 
neuropathologist. 

Dr. Beck opined that head injuries like those sustained by defendant’s son 
would only be seen “in children who are riding bicycles hit by cars, who are in car 
seats and T-boned at high speeds, in car seats appropriately restrained but involved 
in high-speed rollovers, [and] acknowledged shaken episodes.” [T IV 38.] He further 
testified that “retinal hemorrhages are child abuse unless you can prove through a 
witnessed account some mechanism of injury that could have caused it.” [T IV 39.] 
When asked by the prosecutor whether the child’s injuries could be consistent with 
his legs being “taken up” and the child being “thrown down,” Beck stated that it 
“could be a scenario,” but explained that it would be “the type of maneuver that I do 
when I do my ten pound sledge hammer cracking rock . . . for my driveway.” [T IV 
42.] On cross-examination, defendant’s attorney, Eusebio Solis, asked Beck whether 
the child’s injuries could have been caused if he was in a standing position and his 
ankles were “grabbed to put him on his butt but he goes all the way back” in a 
“whiplash motion and he strikes his head.” [T IV 44.] Beck agreed that such a 
scenario could be a mechanism of injury, but stated that it boiled down to “the speed 
and the force at which the head hits.” [T IV 45.] 

Dr. Shattuck concluded that the child’s injuries were “non-accidental” and 
characterized the force required to cause the injuries as “violent or angry or 
aggressive types of force” that were “the equivalent of a car accident[.]” [T IV 72, 
84.] When asked by the prosecutor whether the child’s injuries could have been 
caused by “grabbing [his] ankles, pulling him down,” Shattuck stated that it 
depended on “how much force you [use to] pull him,” noting that the force would 
“ha[ve] to be significant.” [T IV 77-78.] Shattuck further testified that the child’s 
September 2013 CT scan did not reveal “evidence of a bleed,” so the older blood 
around the child’s brain must have occurred after the September 2013 CT scan and 
before the incident in question. [T IV 75.] 
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On cross-examination, Shattuck conceded that she did not know exactly how 
much force would be necessary to cause the child’s injuries, but emphasized again 
that the force would have to be “significant.” [T IV 87.] Solis asked whether the 
child’s injuries could have occurred by defendant pulling on his legs and the child 
falling back, to which Shattuck stated, “As long as it was a significant force, it 
wouldn’t be a minor pull.” [T IV 90.] When Solis asked why Shattuck characterized 
the force necessary to inflict the injuries as violent, angry, and aggressive, Shattuck 
explained that “when people are not in an accident, like a car accident, to get to that 
level of force, there’s usually some type of emotion behind it.” [T IV 91.] Shattuck 
stated that she listed the manner of death as a homicide because she believed 
someone else caused the child’s injuries, but she agreed that she could not determine 
the actor’s intent. [T IV 91-92.] 

Dr. Castellani testified that the child’s injuries were indicative of “inflicted 
trauma.” [T IV 124.] He explained that subdural hemorrhages in a young child are 
indicative of abuse if “there’s not a motor vehicle accident or some major trauma to 
explain it,” and additionally stated that retinal and subarachnoid hemorrhages were 
also highly suspicious of abuse. [T IV 123-124.] He concluded that the child’s injuries 
were inflicted because there was “simply no other explanation that’s credible[.]” [T 
IV 124.] On cross-examination, Castellani agreed that it would be possible to inflict 
such injuries by pulling a child’s legs out from under him and causing the child to 
strike his head in a whiplash like motion. [T IV 127.] He stated, however, that this 
was “highly unlikely” because, although “the whole force issue is a little bit of 
guesswork,” the “level of force required to cause a complete neurological and 
cardiovascular shutdown” would be “substantial.” [T IV 127.] 

At trial, Solis conceded that the evidence showed that defendant caused his 
son’s fall, but argued that defendant inadvertently caused his son to strike his head 
and that the child’s death was a tragic accident. [T I 250-251.] The defense did not 
produce its own expert witness, although funds were approved for that purpose. 
Instead, Solis pointed out the inconsistencies in the prosecution’s case and argued 
that it had not proved beyond a reasonable doubt that defendant possessed the 
requisite intent. [T I 246; T V 149.] He emphasized that not one medical expert 
testified that the child’s injuries were, to a medical certainty, caused by child abuse 
because doctors do not determine intent. [T V 139.] Intent, he reminded the jury, is 
the difference between a crime and a tragic accident. [T V 139.] The jury rejected 
defendant’s theory and found him guilty as described. [T VI 5-6.] 

Appendix A 2-4. 

On appeal, Mr. Roberts moved for remand on the grounds that his trial counsel was 

constitutionally ineffective for failing to investigate the validity of the prosecution’s medical 
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evidence, which resulted in trial counsel’s failure to identify and present a substantial defense. 

Defendant-Appellant’s Brief in Support of Remand, 2/11/16 12-23. Additionally, Mr. Roberts 

argued that he was deprived of a fair trial where the prosecutor engaged in pervasive misconduct 

designed to garner sympathy and depict Mr. Roberts as a dead-beat dad. Defendant-Appellant’s 

Brief in Support of Remand, 2/11/16 24-29. He also argued that the investigating officer was 

permitted to make numerous improper vouching statements that invaded the province of the jury. 

Defendant-Appellant’s Brief in Support of Remand, 2/11/16 31-37. Mr. Roberts asserted that trial 

counsel was constitutionally ineffective for failing to object to the pervasive misconduct and 

numerous inadmissible statements. Defendant-Appellant’s Brief in Support of Remand, 2/11/16 29-

30, 38. 

The Court of Appeals remanded the case and allowed Mr. Roberts to file a Motion for New 

Trial on the above grounds. Order Granting Remand, 5/3/16. Mr. Roberts filed the new trial 

motion based on the same errors raised in his motion to remand. Motion for New Trial, 5/13/16. 

The court held a Ginther hearing3 over two days.  

In its opinion, the Court of Appeals provided the following summary of the post-conviction 

record (citations to the record added for ease of reference): 

At the Ginther hearing, Solis testified that he had never handled a case 
involving abusive head trauma. [GH 6/29/16 16.4] He admitted that he had told 
defendant’s appellate counsel that he was not familiar with the medical controversy 
surrounding abusive head trauma in children, but clarified that he “did not see that 
controversy as a viable defense.” [GH 6/29/16 16-17.] Solis explained that in 30 
years of practice, he had “never seen a successful short fall defense.” [GH 6/29/16 
17.] Solis testified that it was “correct” that the key issue in the case was the amount 
of force propelling the child’s fall, but he stated that he was unaware of any expert 

                                                           
3See See People v Ginther, 390 Mich 436, 443-444; 212 NW2d 922 (1973). 
4 Citations to the Ginther hearing transcripts are referred to as “GH” followed by the date and page 
number(s). 
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who would testify that the child’s injuries could have been caused by a less forceful 
incident. [GH 6/29/16 17-18.] 

Regarding his trial preparation and investigation, Solis explained that he 
researched macrocephaly and consulted with a pediatrician who specialized in child 
abuse, Dr. Stephen Guertin, to determine whether the child’s macrocephaly might 
have made him more susceptible to injury, to get an “assessment of the evidence,” 
and to obtain “a referral of any expert who would say a short fall would cause that 
injury.” [GH 6/29/16 18-20.] Solis stated that Guertin provided him with “articles 
that talked about children who were injured through falls.” [GH 6/29/16 21.] With 
regard to the child’s injuries in this case, Guertin told Solis that one could not “rule 
out accident,” but Guertin opined that the child’s other injuries were consistent with 
abuse, which is why, Solis said, he chose not to call Guertin at trial. [GH 6/29/16 
25-26.] 

Solis also consulted with the prosecution’s pathologist, Dr. Shattuck. [GH 
6/29/16 21.] Based on his discussions with Shattuck, Solis testified that he believed 
he could get the prosecution’s witnesses to concede that “this is not an exact 
science” and that “we can’t determine and we can’t rule out, even though they said it 
was remote, that it could have been caused the way [defendant] said.” [GH 6/29/16 
26.] Solis said he went over the articles he received from Guertin with Shattuck, and 
she stated that the articles were not comparable because the incidents described were 
not witnessed and the children did not die. [GH 6/29/16 21.] Solis agreed that, at 
trial, Shattuck testified that the child’s injuries were not accidental, although she 
conceded that pulling the child’s legs out from under him could generate sufficient 
force to cause the injuries. [GH 6/29/16 27-28.] 

When asked how he formulated his defense theory, Solis stated that 
defendant’s admissions established that he caused the child’s injuries, but there was 
no evidence that defendant was angry or that he targeted or abused his son leading 
up to the incident. [GH 6/29/16 37-38.]  Solis testified that the circumstances were 
“indicative of an accidental injury versus an intentional injury,” so he cross-examined 
the prosecution’s experts regarding the amount of force necessary to cause the 
injuries and whether they could have been caused by a whiplash like motion. [GH 
6/29/16 26, 38.]  As for the evidence that the child had an older bleed, Solis said he 
felt the evidence would show that the child never exhibited a change in behavior and 
defendant did not have a history of abusing his son, so he could argue that the old 
injury was accidental. [GH 6/29/16 53.] 

At the Ginther hearing, Dr. Ljubisa Dragovic, a forensic pathologist and 
medical examiner, testified that he reviewed the report and documentation for the 
child’s autopsy. [GH 6/29/16 101-104.] Dragovic opined that the autopsy should 
have included more sampling because the preexisting subdural hemorrhage might 
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 8 

have played a role in his subsequent head trauma. [GH 6/29/16 79-80, 82, 84.] He 
testified that there was nothing about the presence of a subdural hemorrhage that 
suggests an injury was intentionally inflicted; rather, such an injury could occur with 
“any fall.” [GH 6/29/16 102.] In Dragovic’s opinion, the medical results were 
consistent with defendant’s version of events, and it was “nonsense” to say that the 
force necessary to cause the child’s injuries was comparable to the force involved in a 
car accident because there was no scientific basis for such a conclusion. [GH 
6/29/16 106.] He testified that the child’s preexisting head trauma may have 
presented a greater opportunity for reinjury with less force, and there was no basis to 
determine what caused the prior hemorrhage, except to say that it was caused by the 
child’s head moving and striking an unyielding surface. [GH 6/29/16 106-107.] 
Dragovic similarly stated that retinal hemorrhages do not, by themselves, indicate 
child abuse. [GH 6/29/16 107.] He further explained that the existence of a prior 
subdural hemorrhage along with a new one does not indicate abuse. [GH 6/29/16 
109.] Nor does the immediacy of the child’s unresponsiveness indicate abuse. 
Dragovic concluded that there was no objective evidence in the autopsy report that 
would allow the conclusion that the child’s death was a homicide. [GH 6/29/16 101-
104.] 

Dr. Julie Mack, a diagnostic radiologist, testified that she reviewed the child’s 
CT scan performed in September 2013 and the two scans performed on January 1, 
2014. [GH 8/8/16 10.] Mack explained that there is not necessarily a correlation 
between the extent of a subdural hemorrhage and the degree of impact or force that 
caused it. [GH 8/8/16 47-49.] Regarding the child’s September 2013 CT scan, Mack 
testified that it showed prominent fluid outside of the child’s brain, and the only way 
to determine whether the excess fluid was normal would have been to have an MRI, 
which the radiologist recommended, but it was never done. [GH 8/8/16 28-33.] 
Mack said that the September 2013 CT scan was insufficient to rule out the 
possibility that the child had small subdural fluid collections outside of his brain, 
explaining that if there was extra fluid, the bridging veins would be more susceptible 
to injury with less force. [GH 8/8/16 33-34.] Mack said that the CT scan taken at 
12:56 a.m. on January 1, 2014, revealed evidence of a blood clot in the child’s sinus 
that could have been old, in which case it could indicate that the child’s brain was 
compromised before the injury at issue. [GH 8/8/16 43.] Mack said that if this was 
the case, a lesser injury—one that a normal child would have  survived “without even 
turning a hair”—might topple the brain. [GH 8/8/16 43-44.] 

Mack testified that the CT scan taken at 5:07 a.m. on January 1, 2014, 
showed that the child’s brain had become so swollen that it almost completely 
collapsed the ventricles. [GH 8/8/16 46-47.] She explained that if a sinus blood clot 
had interfered with drainage, every time the heartbeat filled the blood vessels in the 
child’s brain it could cause swelling. [GH 8/8/16 49-50.] Mack stated that, had she 
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 9 

been called to testify at trial, she would have said that the child’s injuries could have 
been caused without significant trauma. [GH 8/8/16 45.] She conceded that there 
was a bleed caused by an impact; she merely disagreed that the indications of the old 
bleed with the new bleed were suggestive of abuse. [GH 8/8/16 89.] She further 
emphasized that there is no way to determine whether an injury was intentionally 
inflicted from a CT scan. [GH 8/8/16 46.] 

Appendix A 4-6. 

At the conclusion of the hearing, the parties briefed the issues. The trial court denied Mr. 

Roberts’ motion on all grounds in a written opinion. Opinion and Order Denying New Trial, 

11/4/16, attached as Appendix B.  

Upon reviewing the record and decision below, the Court of Appeals concluded that Mr. 

Roberts was deprived of the effective assistance of counsel. Appendix A 1. The unanimous panel 

noted that trial counsel failed to investigate the “most important issue of the case – the force with 

which defendant would have had to act to inflict the child’s injuries.”  Appendix A 9. Further, trial 

counsel’s failure to present expert testimony showing that even a minor fall involving minimal force 

could have caused the child’s injuries was deficient and was not strategic. Appendix A 9. This is 

because trial counsel did not have a sufficient understanding of the medical evidence and the state’s 

controversial medical testimony “to legitimize his decision not to attempt to secure expert testimony 

in support of the defense theory.” Appendix A 9. Trial counsel’s failure to complete an independent 

investigation into the state’s case and his failure to educate himself about the science involved in the 

case infected the proceedings and prejudiced Mr. Roberts. Appendix A 10. Thus, the Court of 

Appeals reversed the trial court’s decision below and remanded for a new trial.5 

 The prosecution now seeks leave to appeal.  

                                                           
5 Mr. Roberts is entitled to a new trial on the additional grounds raised in his Brief on Appeal and 
Motion for New Trial. Those issues are not discussed in this brief because they were not addressed 
by the Court of Appeals or the prosecution in its Application for Leave to Appeal. Mr. Roberts does 
not waive or abandon the additional issues raised on appeal. 
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Argument 

I. The Court of Appeals properly determined that Mr. Roberts was 
deprived of his state and federal rights to the effective assistance of 
counsel where his attorney failed to independently investigate the 
medical evidence underlying the prosecution’s case. As a result, trial 
counsel failed to consult and present independent expert witnesses 
who would have provided objective support for the defense, thereby 
prejudicing Mr. Roberts.  

Standard of Review 

Constitutional questions are reviewed de novo and any associated findings of fact are 

reviewed for clear error. Sidun v Wayne Co Treasurer, 481 Mich 503, 508; 751 NW2d 453 (2008); People 

v LeBlanc, 465 Mich 575, 579; 640 NW2d 246 (2002). A trial court’s ruling on a motion for new trial 

is reviewed for an abuse of discretion. People v Johnson, 245 Mich App 243, 250; 631 NW2d 1 (2001). 

 

Discussion 

After lengthy proceedings on remand, the record before this Court establishes that trial 

counsel attempted to show that the death of Mr. Roberts’ son was an accident, but failed to present 

available expert testimony to support that defense because he did not do sufficient research or 

undertake a sufficient investigation to learn such experts existed. The Court of Appeals thoroughly 

reviewed the record and properly reversed the trial court opinion below.  

 

A.  The prosecution’s allegations rested on controversial medical evidence 
involving the diagnosis of abusive head trauma. 
 

In this case the prosecution alleged that Mr. Roberts killed his son, Nehemiah, by 

intentionally shaking him and intentionally inflicting blunt force trauma. T IV 33-34, 38-39, 56, 70, 

82, 84, 113-114, 123-124, 127. The defense theory was that Nehemiah’s death resulted from an 

ordinary household accident, something the prosecution experts said was not possible based on their 

assessment of Nehemiah’s injuries. GH 6/29/16 16.  
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The only way the prosecution could establish the necessary elements of felony murder and 

first-degree child abuse was to show that Mr. Roberts knowingly and intentionally handled 

Nehemiah with such extreme force that Nehemiah’s injury was reasonably foreseeable. See MCL 

750.316(1)(b); MCL 750.136b(2). The prosecution attempted to meet its burden through its expert 

testimony related to “abusive head trauma.”  Thus, expert testimony was the cornerstone of the 

prosecution’s case and it was devastating to the defense.  

Dr. Robert Beck (a pediatrician), Dr. Brandy Shattuck (a forensic pathologist), and Dr. 

Rudolph Castellani (a neuropathologist), all asserted that Nehemiah’s injuries could only have been 

caused by forces of the highest magnitude. Dr. Beck opined that the mechanism of injury could only 

be shaking or a high speed auto collision. T IV 38. Dr. Shattuck concluded that the injuries were 

“non-accidental” and characterized the force required to cause Nehemiah’s injuries as “violent or 

angry or aggressive types of force,” comparable only to “a car accident.”  T IV 72, 77-78, 84. Dr. 

Castellani posited that Nehemiah’s brain injury was indicative of “inflicted trauma,” and that “there’s 

simply no other explanation...than an inflicted injury upon the child.”  T IV 123-124. At times, the 

prosecution experts asserted that subdural hemorrhages, retinal hemorrhages, and the presence of 

both remote (old) and acute (new) subdural hemorrhages are necessarily indicative of abuse. T IV 

39, 81-82. 94, 123-124. 

Nehemiah’s death was and always will be a tragedy, however, that does not mean his death 

was the result of a homicide. This Court’s recent decision in People v Ackley involved a similar tragic 

death. People v Ackley, 497 Mich 381; 870 NW2d 858 (2015). Like Ackley, this is a case where “the 

prosecution’s theory of the case was that the defendant intentionally caused the child’s unwitnessed 

injuries, a premise that it intended to prove with expert testimony.”  Id. at 389.  

The reliability of diagnoses of abusive head trauma (AHT) and shaken baby syndrome (SBS) 

are highly controversial within the medical community. Id. at 391-392; see also, e.g. Cenziper, Shaken 
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 12 

Science: A Disputed Diagnosis Imprisons Parents, Washington Post 

<http://www.washingtonpost.com/graphics/investigations/shaken-baby-syndrome/> (accessed 

August 28, 2017). Like in Ackley, in this case “there is no victim who can provide an account, no 

eyewitness, no corroborative physical evidence and no apparent motive to kill, the expert is the 

case.”  Ackley, 497 Mich at 397 (emphasis in original), citing Tuerkheimer, The Next Innocence Project: 

Shaken Baby Syndrome and the Criminal Courts, 87 Wash U L Rev 1, 27.  

This Court’s decision in Ackley did not create a new rule or change the already existing 

standards for ineffective assistance of counsel claims. Rather, this Court relied upon the well-

established obligations of trial counsel to undertake an independent investigation into the state’s 

case. E.g. Ackley, 497 Mich at 391-392, citing Hinton v Alabama, __ US __; 134 S Ct 1081 (2014) and 

People v Trakhtenberg, 493 Mich 38; 826 NW2d 136 (2012). In addition, this Court recognized that the 

reliability of diagnoses of abusive head trauma are highly controversial within the medical 

community. Id. at 391-392. 

 

B. Trial counsel lacked the necessary experience and familiarity with the 
controversial medical science underlying the prosecution’s case. 
 

Because the prosecution’s case rested on controversial medical testimony, it was imperative 

that trial counsel independently investigate the prosecution’s evidence and “educate himself” about 

the science involved. Ackley, 497 Mich at 391. Trial counsel may be ineffective for failing to consult 

an expert “when counsel had neither the education nor the experience necessary to evaluate the 

evidence and make for himself a reasonable, informed determination as to whether an expert should 

be consulted or called to the stand....” Trakhtenberg, 493 Mich at 54 FN 9 (quotation marks and 

citations omitted).  

In this case, trial counsel lacked the experience and the education to be able to make a 

reasonable, informed decision about whether he should proceed to trial without objective expert 
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support for the defense. Although trial counsel worked for years as both a prosecutor and defense 

attorney, Mr. Roberts’ case was the first time he came across the controversial diagnosis of abusive 

head trauma. GH 6/29/16 16. He failed to take the necessary steps to educate himself about the 

controversy, as evidenced by his testimony at the evidentiary hearing: 

• At one point, trial counsel said that he was not familiar with the abusive head trauma 
controversy at the time of Mr. Robert’s trial. GH 6/29/16 16-17. He later claimed that 
when he said that, what he meant was that he had not seen a successful defense 
involving a theory about a short fall. GH 6/29/16 16-17.  

• When preparing for Mr. Roberts’ trial, trial counsel did online research regarding the 
medical evidence, but it was primarily focused on macrocephaly, rather than abusive 
head trauma. GH 6/29/16 29. Trial counsel testified that his online research about 
macrocephaly led him to abusive head trauma, but he suggested he found nothing useful 
online about abusive head trauma. GH 6/29/16 29. This conclusion stands in contrast 
with the many, readily available and free online articles about both sides of the 
controversy.  

• Trial counsel’s self-described understanding of the controversy (about whether an 
accidental short fall can cause fatal injuries like those suffered by Nehemiah) stands in 
contrast with this Court’s recognition that the controversy centers around the reliability of 
abusive head trauma diagnoses more generally. Compare GH 6/29/16 17 with Ackley, 
497 Mich at 391-392.  

• Finally, and perhaps most importantly, because he did not understand the nature of the 
controversy and the science involved, trial counsel was not aware that there were any 
experts who would reach conclusions contrary to those presented by the prosecution’s 
experts at trial. GH 6/29/16 18.   

 

C. Trial counsel failed to take the basic investigative steps any reasonably 
competent attorney would have taken in a case like this, including obtaining 
an independent review of the autopsy and radiology by qualified experts. 
 

When trial counsel first reviewed the case and learned Nehemiah had an abnormally large 

head, he thought that may have played a role in Nehemiah’s injuries. GH 6/29/16 20. Trial counsel 

decided to consult with a pediatrician, Dr. Stephen Guertin. GH 6/29/16 19-20. He settled upon 

Dr. Guertin because he had worked with him before on around five cases as both a prosecutor and 

a defense attorney. GH 6/29/16 21-22.  
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However, as far as trial counsel knew, Dr. Guertin did not have any expertise in reviewing 

autopsies or brain injuries, the very thing trial counsel asked him to do. GH 6/29/16 23. Dr. 

Guertin did not go over the autopsy photos of the brain injury with trial counsel, nor did he ever 

review the slides of samples taken from the autopsy. GH 6/29/16 23, 25. Instead, Dr. Guertin told 

trial counsel that it was possible the head injury resulted in the manner described by Mr. Roberts, 

but that other marks on Nehemiah’s body were, in his opinion, consistent with physical abuse. GH 

6/29/16 23-25. As a result, trial counsel decided not to call Dr. Guertin as a witness at trial. GH 

6/29/16 21-22. 

At some point, Dr. Guertin gave trial counsel some articles about case studies involving 

children who suffered injuries from short falls. GH 6/29/16 21. Trial counsel then took those 

articles to Dr. Shattuck, the state’s expert, who told him the studies did not support his accident 

theory. GH 6/29/16 21. After that, trial counsel did not take any further steps to investigate the 

prosecution’s medical evidence. GH 6/29/16 20, 26, 28. 

Instead of consulting an independent medical examiner, trial counsel chose to consult a 

pediatrician who was not qualified to provide the very opinion he was retained to provide. GH 

6/29/16 19, 23. Trial counsel did not bother to learn whether the expert he consulted even had 

experience performing autopsies before asking him to review the autopsy in this case. GH 6/29/16 

23. As a result, his decision to consult Dr. Guertin rather than a qualified expert in the proper field 

or fields was objectively unreasonable. Trakhtenberg, 493 Mich at 53-54 (describing trial counsel’s 

constitutionally deficient pretrial investigation, which included consulting the wrong kind of expert 

for the factual issues involved that case).  

Even though it was clear from the outset that this was a homicide case in which the findings 

of the state’s medical examiner would be critical, it simply did not occur to trial counsel to consult 

with or have the autopsy report reviewed by another medical examiner. GH 6/29/16 26. Trial 
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counsel’s failure to seek a second opinion on the autopsy was objectively unreasonable in a case like 

this where the conclusions of the medical examiner involve highly controversial medical evidence. 

Trakhtenberg, 493 Mich at 53-54 (trial counsel failed to undertake a complete investigation where she 

failed to consult with key witnesses who would have revealed weaknesses of the prosecution’s case). 

Trial counsel assumed Dr. Shattuck was unbiased and that her views were universal within 

the medical community. GH 6/29/16 43. He lacked any experience with cases involving abusive 

head trauma and so was unaware of the controversy around the reliability of such diagnoses. GH 

6/29/16 16-17. As a result, when Dr. Shattuck told him that his theory did not hold water, he 

stopped pursuing it and decided to pursue an alternative plan to simply get a few concessions from 

the state’s experts at trial. GH 6/29/16 27. But, he lacked the necessary understanding of the 

controversy and failed to use the numerous scientific publications on the topic to confront or 

impeach the prosecution’s experts. See Ackley, 497 Mich at 391, citing Lindstadt v Keane, 239 F3d 191, 

202 (CA 2 2001) (noting that counsel’s lack of familiarity with pertinent studies “hamstrung” his 

effort to effectively cross-examine the prosecution’s expert witness). He never considered consulting 

an independent forensic pathologist or any other specialized experts related to pediatric head 

trauma, such as a neuropathologist, a neurologist, a biomechanical engineer, or a radiologist. GH 

6/29/16 20, 26, 28. 

For these reasons, trial counsel’s decision to consult Dr. Shattuck, rather than an 

independent medical examiner, was also objectively unreasonable. Dr. Shattuck concluded 

Nehemiah’s injuries were necessarily non-accidental and intentionally inflicted with significant force. 

T IV 84, 72, 77-78. Further, Dr. Shattuck made it clear to trial counsel that she credited the 

prosecution’s abusive head trauma theory and disagreed with the trial counsel’s theory that it was 

possible the child’s injuries occurred accidentally in the manner described by Mr. Roberts. GH 

6/29/16 21.  
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Trial counsel’s conversation with Dr. Shattuck should have put any reasonably competent 

attorney with the requisite familiarity with the abusive head trauma controversy on notice that Dr. 

Shattuck was on the “other side” of the debate. See Ackley, 497 Mich 390-391 (trial counsel lacked 

the requisite familiarity with abusive head trauma to justify his decision to consult only an opponent 

of the very defense theory counsel was to employ). The controversy itself turns on whether abusive 

head trauma can be reliably diagnosed, especially in situations where other potential causes of the 

injuries at issue cannot be or were not conclusively ruled out. Those other causes might include a 

short fall scenario, but can also include chronic medical conditions that cause children to be more 

susceptible to hemorrhages such that a minor impact can cause a fatal injury. Dr. Shattuck’s 

conclusion that Nehemiah’s death was a homicide and resulted from abusive head trauma in a case 

where the only significant injury was to the back of Nehemiah’s head necessarily puts her on one 

side of the debate.  

Any reasonably competent attorney representing Mr. Roberts in this case would have 

consulted a qualified and independent neuropathologist from the other side of the debate and trial 

counsel’s failure to do so was objectively unreasonable. Trakhtenberg, 493 Mich at 52-53, citing 

Strickland, 466 US 668; 104 S Ct 2052 (1985). 

 

D. The Court of Appeals properly reversed the trial court’s decision, which failed 
to consider the specific instances of deficient performance alleged by Mr. 
Roberts and insulated trial counsel’s performance from meaningful review by 
characterizing his failures as strategic decisions when they were not. 
 

The trial court reversibly erred as a matter of law by concluding that trial counsel’s failure to 

consult and present the critical expert testimony was a reasonable trial strategy, even though counsel 

was admittedly unaware that such experts existed. Compare Appendix A 9 and Appendix B 12.  

The trial court unfairly characterized Mr. Roberts’ arguments about counsel’s deficient 

performance as asserting “that not calling an expert to counter a government expert in an abusive 
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head trauma case is per se ineffective assistance of counsel,” and then simply dismissed that position 

as unsupported by existing case law. Appendix B 12. In contrast, Mr. Roberts asserted several 

specific instances of deficient performance that began with counsel’s inadequate investigation and 

culminated with his failure to present favorable expert testimony and to effectively cross-examine or 

impeach the state’s experts at trial. Defendant-Appellant’s Supplemental Brief in Support of Motion 

for New Trial, 9/21/16 11-14. Unlike the trial court, the Court of Appeals considered each instance 

of deficient performance alleged under Strickland, including trial counsel’s failure to adequately 

investigate the controversy, consult appropriate experts, prepare to cross-examine the state’s experts, 

and to present expert testimony to support the defense, as it was required to do. See Appendix A 10. 

The Court of Appeals properly found that trial counsel failed to investigate the “most 

important issue of the case – the force with which defendant would have had to act to inflict the 

child’s injuries.” Appendix A 9. Trial counsel could not have made a reasonable strategic decision to 

forgo presenting expert testimony to support the defense theory and refute the prosecution’s 

experts’ assertions. Appendix A 9. This is because trial counsel did not have a sufficient 

understanding of the medical evidence and the state’s controversial medical testimony “to legitimize 

his decision not to attempt to secure expert testimony in support of the defense theory.” Appendix 

A 9.  

Even trial counsel admitted that if he had been aware of available expert testimony that 

would have supported the defense theory of accident, he would have pursued it. When asked 

whether the state’s medical examiner told him there were experts who would opine that Nehemiah’s 

injuries could have resulted from an accident, trial counsel responded, “Had she told me that I 

would have asked them for their name and address?” GH 6/29/16 60. Thus, trial counsel’s own 

testimony established that his failures were the result of oversight and his complete lack of 

awareness of the AHT controversy, rather than any sort of reasonable strategy.  
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Further, trial counsel lacked the requisite familiarity with the abusive head trauma 

controversy and so did not have sufficient information to “legitimize his decision,” even if it was 

intentional. Appendix A 9; Strickland, 466 US at 690-691 (“[S]trategic choices made after less than 

complete investigation are reasonable precisely to the extent that reasonable professional judgments 

support the limitations on investigation.”). For these reasons, the trial court reversibly erred as a 

matter of law by concluding that trial counsel’s failures were strategic decisions. 

The trial court further erred as a matter of law by concluding that trial counsel’s investigation 

was adequate. For example, the trial court detailed trial counsel’s conversation with Dr. Shattuck and 

concluded that she was an “objective witness” and it was reasonable for trial counsel to rely on her 

advice when forming his trial strategy. Appendix B 10. Regardless of whether the trial court found 

Dr. Shattuck’s testimony to be credible, she was not an independent expert. See MCL 52.212 

(detailing the medical examiner’s statutory obligation to the prosecution). An expert’s independence 

from the state is critical to the meaningful adversarial testing that drives our criminal justice system. 

See Hinton, 134 S Ct at 1090 (noting that the threat of wrongful convictions “is minimized when the 

defense retains a competent expert to counter the testimony of the prosecution’s expert witnesses.”) 

(quotation marks and citations omitted). This is especially so where the reliability of the opinions 

rendered is controversial. Instead, trial counsel limited his investigation based on the representations 

of the state’s key expert witness. Doing so was objectively unreasonable and akin to limiting an 

investigation based on a police officer’s assertion that the defendant is guilty. 

Finally, the trial court suggested trial counsel made a reasonable strategic decision to forgo 

consulting experts who would testify that Nehemiah’s injuries could have resulted just as Mr. 

Roberts said, in order to pursue a strategy of obtaining concessions from the state’s experts. 

Appendix B 2. This was not a reasonable strategy under the circumstances, nor did trial counsel take 

the necessary steps to implement such a strategy. Had trial counsel been familiar with the 
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controversy involving abusive head trauma, he would have known it was unreasonable to expect the 

state’s experts to concede anything comparable to what an expert like Dr. Dragovic or Dr. Mack, on 

the other side of the controversy, could provide. And it would be all the more unreasonable to 

pursue such a strategy without consulting experts who could educate counsel about the other side of 

the controversy and help him prepare to cross-examine the state’s experts. 

It is no wonder that trial counsel was not successful in pursuing this unreasonable strategy. 

While the trial court asserted that trial counsel got concessions from the prosecution experts at trial, 

it failed to identify a single concession in the trial record. That is because none of the state’s experts 

truly conceded that Nehemiah’s injuries could have resulted accidentally in the manner described by 

Mr. Roberts. As observed by the Court of Appeals, the state’s experts each asserted and maintained 

on cross-examination that Nehemiah’s injuries were necessarily intentionally inflicted with force 

comparable to an auto collision.6 Appendix A 8 FN 2, 10; see also T IV 33-34, 38-39, 56, 70, 82, 84, 

113-114, 123-124, 127. The prosecution’s suggestion to the contrary, that its experts conceded that 

Nehemiah could have died in the manner described by Mr. Roberts, is not supported by the record 

and is contrary to its position at trial.7 

                                                           
6 The prosecution’s experts also characterized the force required to cause Nehemiah’s injuries as 
“violent or angry or aggressive,” T IV 72, and said the injuries were only seen in cases where 
children are hit by cars while riding bicycles, T IV 38. One of the prosecution’s experts made an 
analogy to the force he generates when breaking up his cement driveway with a 10-pound 
sledgehammer. T IV 42. 
7 The following are excerpts from the prosecution’s closing argument:  

“Retinal hemorrhages are child abuse unless proven otherwise… [Dr. Beck] 
described the act to be very forceful injury and it is not explained by a fall of two to 
three stairs… [Dr. Beck] define (sic.) this child’s injuries as no-accident abusive 
trauma.” T IV 128-129.  

“Dr. Shattuck testif[ied] that… significant amount of force had to have been applied 
to the head, violent, angry force, not just a fall or bump… It’s consistent with a high-
speed forceful impact, rapid acceleration-deceleration.”  T IV 129.  

Regarding Dr. Castellani’s testimony the prosecutor argued “… some of the findings 
made at the autopsy in and of themselves stand alone for child abuse.”  T IV 131.  
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Finally, the trial court reversibly erred by suggesting that trial counsel’s failure to consult the 

necessary experts to support his defense is excusable because the appropriate experts never fell into 

his lap. Specifically, the trial court noted that “Mr. Solis was never provided the actual name of an 

expert who could have meaningfully assisted him.” Appendix A 10. This is another instance of the 

trial court ignoring counsel’s most essential function: to undertake an independent investigation into 

the state’s evidence and to consult witnesses who might reveal weaknesses in the prosecution’s case. 

Trakhtenberg, 493 Mich at 52-54, citing Strickland, 466 US at 690-691. 

 

E. Trial counsel’s constitutionally deficient performance permeated every aspect 
of the trial.  
 

Before the trial even began, any reasonably competent attorney who undertook a basic 

investigation into the validity of the prosecution’s evidence and who consulted with the necessary 

experts would have made the necessary objections or filed motions in limine to limit the 

prosecution’s experts’ opinions to their proper fields of expertise. See MRE 702.  

For example, even though questions about the degree of force necessary to cause certain 

types of injuries require a background in physics and/or biomechanics, the prosecution’s forensic 

pathologist, neuropathologist, and pediatrician were all permitted to provide opinions about the 

force necessary to cause Nehemiah’s injury. T IV 38, 56, 61, 70, 72, 77-78, 123-124. Because they 

lacked the necessary expertise in biomechanics, it is not at all clear what these opinions, including 

that the force necessary to cause Nehemiah’s injury was comparable to an auto or train collision, 

were based upon. See MRE 702. Not only were these opinions inadmissible because they were 

outside the prosecution experts’ areas of expertise, but they were also subject to challenge under 

Daubert and MRE 702 because they were not the result of the application of reliable principles in the 

experts’ areas of specialization to the facts of the case. See MRE 702; Daubert v Merrell Dow 

Pharmaceuticals, Inc, 509 US 579; 113 S Ct 2786 (1993). 
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Next, any reasonably competent attorney would have reviewed scientific or scholarly 

publications about the medical controversy surrounding abusive head trauma. Ackley, 497 Mich at 

391. While trial counsel claimed he did some online searching that led to information about abusive 

head trauma and did not find anything helpful, there are numerous, readily available articles in both 

scientific and news publications addressing the controversial nature of the diagnosis. See, e.g. 

Haberman, Shaken Baby Syndrome: A Diagnosis that Divides the Medical World, New York Times 

<http://www.nytimes.com/2015/09/14/us/shaken-baby-syndrome-a-diagnosis-that-divides-the-

medical-world.html?_r=0> (accessed August 28, 2017).  

In addition, scholarly publications about the unreliability of abusive head trauma diagnoses 

have existed for years, including a 2012 article recently cited by this Court in Ackley. Ackley, 497 

Mich at 391. Even Dr. Guthkelch, who first theorized SBS in 1971, has since expressed concern that 

SBS/AHT cannot be accurately diagnosed and wrote, “It is wrong...to fail to advise...courts 

when these are simply hypotheses, not proven medical or scientific facts...” Guthkelch, 

Problems of Infant Retino-Dural Hemorrhage with Minimal External Injury, available free online at: 

<https://www.law.uh.edu/hjhlp/volumes/Vol_12_2/Guthkelch.pdf> (accessed August 28, 2017). 

Had he been more familiar with the readily available publications about the abusive head 

trauma controversy, trial counsel would have known he needed to consult with specialized experts in 

different fields. For example, when preparing to cross-examine Dr. Castellani, any reasonably 

competent attorney would have reviewed his report and the evidence upon which the report was 

based with a neuropathologist on the “other side” of the abusive head trauma debate. Doing so 

would have armed counsel with material for cross-examination and impeachment.  

For that very same reason, the prosecutor consulted with Dr. Castellani to prepare its 

lengthy cross-examination of Dr. Dragovic at the Ginther hearing. GH 6/29/16, 114. The state 

arranged for Dr. Castellani to observe Dr. Dragovic’s testimony and then consulted with him for 
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several minutes before beginning its cross-examination of Dr. Dragovic. GH 6/29/16, 114. As a 

result, the state subjected Dr. Dragovic to a thorough cross-examination using journal articles, 

scientific publications, and emphasizing the fact that he was on the “other side” of the abusive head 

trauma debate. These are the very steps any reasonably competent attorney would take when 

preparing to cross-examine an expert in a case like this and trial counsel’s failure to take those steps 

was objectively unreasonable.  

Trial counsel’s basic failure to educate himself about the state’s controversial medical 

evidence and his subsequent failure to consult the appropriate experts for the case meant that he 

never learned information from those experts which would have revealed weaknesses in the 

prosecution’s case. See Trakhtenberg, 493 Mich at 53-54. For example, because he did not consult an 

independent radiologist, trial counsel never learned it was possible Nehemiah suffered from a 

chronic subdural hemorrhage before Mr. Roberts ever took custody of him and that a chronic 

preexisting hemorrhage could make a child susceptible to a fatal injury from even a minor impact. 

GH 6/29 107, 135; GH 8/8/16 34. At trial, Dr. Shattuck testified that Nehemiah was a normal, 

healthy child, even though she did not take the necessary steps to rule out other preexisting medical 

conditions which could have caused a chronic subdural. GH 6/29/16 81-82, 84, 87. As a result, 

even though one cannot rule out the possibility of a chronic subdural from a CT, the prosecution 

witnesses suggested that one could. Trial counsel failed to cross-examine or contradict the 

prosecution’s experts on that point.  

  In another example, because trial counsel did not consult an independent forensic 

pathologist, he never requested or obtained the autopsy slides, which contained samples of tissues 

from the autopsy. GH 6/29/16 76-77. He never learned the autopsy was not done in accordance 

with best practices and that Dr. Shattuck took only a single sample of the dura where she should 

have taken several samples from each of the hemorrhages in order to compare the relative healing of 
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each hemorrhage to determine when they occurred. GH 6/29/16 79-80, 82, 84. Trial counsel did 

not realize that no samples were taken of the sagittal venous sinus, nor did he realize the significance 

of that oversight. GH 8/8/16 43-44. These points about the autopsy presented additional 

opportunities for trial counsel to impeach or contradict the prosecution’s experts that he did not 

even realize existed because of his own lack of familiarity with abusive head trauma diagnoses.  

Perhaps most significantly, had trial counsel consulted an independent forensic pathologist 

like Dr. Dragovic, he would have been able to present testimony like Dr. Dragovic gave at the 

Ginther hearing. Dr. Dragovic explained that based upon the autopsy photos he could conclusively 

rule out violent shaking or slamming as a mechanism of Nehemiah’s injury because of the lack of 

other injuries consistent with such violent contact. GH 6/29/16 105. The jury never heard any such 

testimony because trial counsel remained unaware experts who were qualified and able to provide 

such opinions even existed. GH 6/29/16 18. 

The above examples are just a small sample of the myriad ways in which trial counsel’s lack 

of familiarity with abusive head trauma and investigative failures manifested throughout the trial. 

Further, trial counsel failed to present available expert testimony that would have provided objective 

support for the defense theory presented at trial, even though the prosecution’s case rested primarily 

on its own expert testimony. Ackley, 497 Mich at 392; see also People v Payne, 285 Mich App 181, 190; 

774 NW2d 714 (2009) (failure to call a witness constitutes ineffective assistance when it deprives a 

defendant of a substantial defense). Mr. Roberts met his burden of establishing prejudice under 

Strickland through the testimony of Drs. Dragovic and Mack as examples of the sort of available, 

specialized expert testimony any reasonably competent attorney would present (or at least consult) in 

a case like this. 
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F. The Court of Appeals properly reversed the trial court’s decision, which failed 
to evaluate prejudice under the reasonable probability standard and gave 
short shrift to the significance of conflicting expert opinion testimony in a 
close case.  
 

The Court of Appeals properly concluded that trial counsel’s failure to consult and present 

expert witnesses to support the accident defense presented at trial prejudiced Mr. Roberts. The trial 

court’s analysis of prejudice is reversible error because it effectively held Mr. Roberts to an artificially 

inflated burden on appeal. 

The trial court erred as a matter of law by characterizing the expert testimony offered at the 

Ginther hearing as cumulative of “what [the jury] already heard.” Appendix B 15. First, the trial court 

understated the significance of expert testimony supporting a defense theory, which is well-

established in our state and federal jurisprudence. E.g. Hinton, 134 S Ct at 1090. In addition, the 

testimony of Drs. Dragovic and Mack at the Ginther hearing was not cumulative of any evidence 

presented by the defense at trial. For example, Dr. Dragovic unequivocally opined that Nehemiah’s 

injuries could have been the result of an accident just as Mr. Roberts explained. He characterized Dr. 

Shattuck’s opinion that the injuries prove that Mr. Roberts handled Nehemiah with a massive force, 

similar to that of car or train wreck, as “nonsense.” GH 6/29/16 106. Nehemiah’s injuries could 

have been caused by “a fall from any distance.”  GH 6/29/16 153. Thus, the expert testimony 

offered at the Ginther hearing was not cumulative of the evidence presented at trial in kind or in 

substance. 

This is a case where the prosecution presented testimony from five experts, three of whom 

opined that the force necessary to cause Nehemiah’s injuries was comparable to an auto collision. In 

closing argument, the prosecutor went so far as to urge the jury to convict based on the combined 

experience of its unchallenged experts: 

You now, ladies and gentlemen, are the eyes, the ears and the 
heart of Nehemiah Dodd. He hopes that you saw clearly, you listened 
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attentively, and using all of the tools presented, including the over 
88 years of experience by the five different doctors presented. 

 
I am respectfully asking that you return a verdict of felony 

murder and child abuse in the first degree and I thank you.  
 

T V 136 (emphasis added). As this Court observed in Ackley: 

The prosecution’s voluminous expert testimony made the need 
for an effective response by defense counsel particularly 
apparent and strong, and it rendered counsel’s failure to offer 
expert testimony particularly glaring and harmful to the 
defendant. Because of counsel’s omissions and the resulting absence 
of suitable expert assistance, the prosecution’s expert testimony 
appeared uncontested and overwhelming. Contrary to the Court of 
Appeals, we believe this consequence militates in favor of, rather 
than against, the defendant’s claim of relief. 
 

Ackley, 497 Mich at 396-397 (emphasis added). The trial court’s failure to consider the impact of 

counsel’s “glaring” omissions was reversible legal error. 

The trial court further erred as a matter of law by concluding that Mr. Roberts could not 

establish prejudice because the experts presented at the Ginther hearing testified about “possibilities” 

that did not sufficiently establish Mr. Roberts’ innocence. See Appendix B 15; Prosecution’s 

Application for Leave to Appeal, 8/1/17 29. First, the testimony from the Ginther hearing 

established that there are eminently qualified experts who would testify that Mr. Roberts’ account of 

the incident was consistent with Nehemiah’s injuries. GH 6/29/16 103; GH 8/8/16 45. This was 

the very sort of “objective, expert testimonial support” the defense needed to effectively present its 

accident theory at trial. See Ackley, 497 Mich at 392. 

Further, by dismissing the expert testimony because the opinions offered were appropriately 

qualified by the experts as something less than a certainty, the trial court effectively held Mr. Roberts 

to an artificially inflated burden on appeal. Mr. Roberts need only establish a reasonable probability 

that trial counsel’s failures affected the outcome of the trial, not that he is innocent beyond a 

reasonable doubt. See Strickland, 466 US at 694. A reasonable likelihood is merely a likelihood 
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sufficient to undermine our confidence in the verdict, and is less than a preponderance of the 

evidence. Id. Because the prosecution’s case rested primarily on its unchallenged expert testimony, 

there is a reasonable probability of a different outcome had defense counsel understood and 

rebutted this expert testimony with his own. Ackley, 497 Mich at 394, citing Strickland, 466 US at 694. 

Presenting available evidence to contradict even one of the prosecution experts’ controversial 

assertions about the potential causes of the remote subdural hemorrhage, the force necessary to 

cause Nehemiah’s injury, or about Nehemiah’s health at the time of his injury would have been 

reasonably likely to result in a different outcome. Strickland, 466 US at 693; People v Pickens, 446 Mich 

298, 312-314; 521 NW2d 797 (1994). Trial counsel’s failure to do so left the jury with the 

unmistakable impression that the prosecution’s expert testimony was not in dispute. 

Finally, the trial court also erroneously asserted that Mr. Roberts could not establish 

prejudice here because of the circumstantial evidence offered by the prosecution, such as variations 

in Mr. Roberts’s statement to law enforcement, or the uncorroborated assertion by a rebuttal witness 

not subject to sequestration that Mr. Roberts hit his son on an earlier occasion. Similar evidence was 

presented at the Ackley trial and was emphasized by the state on appeal. Nonetheless, this Court 

recognized that where the cornerstone of the prosecution’s case is expert testimony about abusive 

head trauma, counsel’s failure to present expert testimony to support the defense theory of accident 

was reasonably likely to have affected the outcome. This Court observed: 

We do not disagree that the defendant’s behavior was relevant and, 
furthermore, that a jury might consider it evidence of guilt. The 
probability that the jury would do so, however, might be said to 
make it even more critical that counsel counter the expert-
endorsed theory of his client’s guilt with an expert-endorsed 
theory of his client’s innocence. Had counsel provided a different 
lens through which to view his client’s behavior, those same 
“peculiar” actions by the defendant might have instead been 
perceived as the missteps of a panicked, but nonetheless innocent, 
caretaker. 
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Ackley, 497 Mich at 395 FN 8 (emphasis added). In contrast, the trial court’s analysis here held Mr. 

Roberts to the substantially higher standard of definitively proving his innocence on appeal, contrary 

to state and federal law. 

Our justice system relies on the adversarial process to ensure that all relevant facts are 

presented, within the framework of the rules of evidence, so that the trier of fact can ascertain the 

truth. Expert testimony serves as both a source of factual information and as an aid in 

understanding factual evidence introduced by others. Expert witnesses are the necessary conduit for 

providing this vital information to the trier of fact in cases involving scientific evidence. Further, in 

cases resting on abusive head trauma diagnoses, familiarity with the underlying medical controversy 

and the numerous scholarly works addressing it are imperative to effectively challenge the state’s 

case. Ackley, 497 Mich at 390-392. 

As observed by the Court of Appeals, Mr. Roberts’ trial involved the presentation of medical 

opinions that Nehemiah died as the result of abuse as if those opinions were indisputable scientific 

fact. Instead, those opinions are highly controversial and hotly contested by equally qualified medical 

experts. Ackley, 497 Mich at 391-392. Where the jury only ever heard the one side of the debate that 

supported the prosecution’s case and never heard the other side of the debate, which supported the 

defense, there is more than a reasonable probability that counsel’s failures affected the jury’s verdict. 

Id.  

For all of these reasons, trial counsel’s constitutionally deficient performance at trial 

deprived Mr. Roberts of the effective assistance of counsel and the fair trial to which he was entitled. 

US Const, Ams VI, XIV; Strickland, 466 US at 686; Const 1963, art 1, § 20; Pickens, 446 Mich at 310-

311.  
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G. The Court of Appeals properly applied this Court’s jurisprudence to conclude 
that Mr. Roberts was deprived of the effective assistance of counsel. 
 

In its application, the prosecution asserts that the Court of Appeals did not properly defer to 

the trial court. Prosecution’s Application for Leave to Appeal, 8/1/17 29. While it would be 

reversible error for the Court of Appeals to disregard the trial court’s credibility determinations in 

reaching its conclusions, the Court of Appeals’ analysis and conclusions are consistent with the trial 

court’s credibility determinations. Although the trial court concluded that the defense experts’ 

opinions failed to establish a certainty that death was an accident, it did not find their testimony 

lacked credibility. Along those same lines, both the trial court and Court of Appeals impliedly found 

trial counsel’s testimony to be credible. The Court of Appeals reversed the trial court because of its 

erroneous application of law. Appendix A 1, 9, 10. 

In addition, this Court should reject the prosecution’s invitation to disregard the expert 

testimony about abusive head trauma presented at the Ginther hearing because it was “biased.” 

Prosecution’s Application for Leave to Appeal, 8/1/17 36. The prosecution is essentially asking this 

Court to ignore what it recognized in Ackley: diagnoses of abusive head trauma are highly 

controversial within the medical community.8 The Court relied upon a number of materials in 

reaching this conclusion, including a text on the risk of wrongful convictions based on unreliable 

abusive head trauma diagnoses. In addition, one of the experts who testified in Ackley described this 

controversy and the resulting divide in the medical community as being like warring religions. See 

Ackley, 497 Mich at 861 (“this divide is ‘like a religion’ because each expert has deeply held beliefs 

about when each diagnosis is supported, and the defendant should have the benefit of an expert 

who ‘[i]n his or her religion, believes this could be a short-fall death.’”). The expert testimony from 

                                                           
8 The trial court similarly expressed skepticism about the existence of the controversy in its opinion. 
Appendix B 7 (noting that “A controversy apparently exists...). 
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the Ginther hearing was not biased, but rather represented the other side of a hotly contested issue 

within the medical community and was presented by imminently qualified experts. 

In its application, the prosecution also argues that this case is different from Ackley such that 

this Court should disregard it in its analysis of this case. Prosecution’s Application for Leave to 

Appeal, 8/1/17 20. In so doing, the prosecution ignores Ackley’s central holding: where the 

prosecution’s case rests upon controversial and highly specialized science, trial counsel’s duty to 

undertake an independent pretrial investigation includes a duty to educate himself about the science 

involved and consult with appropriate experts to reveal weaknesses in the prosecution’s case. Ackley, 

497 Mich at 393-394. This holding was based squarely upon the well-established jurisprudence of the 

United States Supreme Court, see Strickland, 688 US 668, and must control this Court’s analysis. 

 

Conclusion 

The prosecution’s Application for Leave to Appeal fails to identify any reversible errors in 

the opinion below. Nor does it identify any proper basis for this Honorable Court to grant leave to 

appeal. See MCR 7.305(B). The Court of Appeals’ analysis in this case is not novel, nor does it 

conflict with any decisions of Michigan’s appellate courts. Instead, the decision below involves the 

straightforward application of Strickland and its progeny in an unpublished opinion, unlikely to be of 

any significance to the state’s jurisprudence. Further, the Court of Appeals reached the right result (a 

new trial for Mr. Roberts) for the right reasons (because trial counsel failed to undertake the 

independent investigation necessary for meaningful adversarial testing of the state’s controversial 

evidence). Thus, this Court should deny the prosecution’s application for leave to appeal. 

 
 

  

R
E

C
E

IV
E

D
 by M

SC
 8/29/2017 5:03:30 PM



 30 

Summary and Request for Relief   

 WHEREFORE, for the foregoing reasons, Defendant-Appellee Brian Keith Roberts asks 

that this Honorable Court deny the prosecution’s Application for Leave to Appeal. 

     Respectfully submitted, 
 
     STATE APPELLATE DEFENDER OFFICE 
 
      /s/ Erin Van Campen 
     BY:________________________________________ 
      ERIN VAN CAMPEN (P76587) 

Assistant Defender  
MICHAEL R. WALDO (P72342) 

      Special Assistant Defender     
      3300 Penobscot Building 
      645 Griswold 
      Detroit, Michigan  48226 
      (313) 256-9833 
Dated:  August 29, 2017 
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S T A T E  O F  M I C H I G A N  
 

C O U R T  O F  A P P E A L S  
 
 
 
PEOPLE OF THE STATE OF MICHIGAN, 
 
 Plaintiff-Appellee, 
 

 
UNPUBLISHED 
June 6, 2017 

v No. 327296 
Kalamazoo Circuit Court 

BRIAN KEITH ROBERTS, 
 

LC No. 2014-000714-FC 

 Defendant-Appellant. 
 

 

 
Before:  STEPHENS, P.J., and SHAPIRO and GADOLA, JJ. 
 
PER CURIAM. 

 This case arises from the death of defendant’s young son on January 2, 2014, after the 
child suffered a severe head injury on New Year’s Eve, December 31, 2013.  Defendant was 
convicted by a jury of first-degree felony murder, MCL 750.316(1)(b), and first-degree child 
abuse, MCL 750.136b(2), in connection with his son’s death.1  The trial court sentenced him as a 
third-offense habitual offender, MCL 769.11, to life imprisonment without the possibility of 
parole for his felony-murder conviction and 30 to 50 years’ imprisonment for his first-degree 
child abuse conviction.  On appeal, defendant argues, among other issues, that he was denied the 
effective assistance of counsel because his trial counsel failed to properly investigate the medical 
controversy surrounding abusive head trauma in young children and failed to secure expert 
testimony in support of the defense theory that his son’s head injury was the result of a tragic 
accident rather than intentional abuse.  Because we agree that counsel’s performance under the 
circumstances fell below an objective standard of reasonableness and prejudiced defendant, we 
vacate defendant’s convictions and remand for a new trial. 
 
                                                 
1 Defendant was also convicted of second-degree murder, MCL 750.317, in connection with the 
death of his son.  Below, defendant asked the trial court to vacate his second-degree murder 
conviction on double jeopardy grounds, but the trial court refused, opting instead not to impose a 
sentence for this conviction.  It is a violation of double jeopardy to convict someone of multiple 
murder counts arising from the death of a single murder victim.  People v Clark, 243 Mich App 
424, 429; 622 NW2d 344 (2000).  Although we otherwise vacate all of defendant’s convictions 
on ineffective assistance grounds, we note that the trial court should have earlier vacated 
defendant’s second-degree murder conviction under the circumstances, rather than simply 
choosing not to impose a sentence for that conviction. 
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I.  BACKGROUND OF THE CASE 

A.  BASIC FACTS 

 Defendant’s son was two years old when he died.  At trial, testimony revealed that 
defendant began caring for his son in late September 2013, after the child’s mother lost custody 
of him due to drug addiction.  In early September 2013, while the child was living with a relative 
of his mother, the child underwent a CT scan because he had macrocephaly, or an abnormally 
large head.  The CT scan was performed on September 11, 2013; a follow-up MRI was ordered, 
but the MRI was never performed. 

 On December 31, 2013, defendant and his girlfriend, Veronica Witherspoon, along with 
defendant’s son and Witherspoon’s five children, went to spend the night at a home that 
Witherspoon had recently rented.  Testimony at trial revealed that the older children were 
playing upstairs while defendant, Witherspoon, and Witherspoon’s newborn baby were 
downstairs.  There was also testimony that one of the older children yelled that defendant’s son 
had wet himself.  About 10 minutes later, defendant asked Witherspoon where his son’s clothes 
were, and she responded.  Defendant then called for his son to come downstairs to be changed. 

 Witherspoon testified that she was cleaning up in the kitchen and was facing the sink 
when she heard one or two thumps.  Witherspoon said that when she turned around, she saw 
defendant holding his son up under the child’s armpits and asking, “[W]hat’s wrong with him?”  
According to Witherspoon, defendant looked pale and scared and the child’s head was clenched 
back, his eyes looked “dizzy,” and he was spitting up.  Witherspoon said she told defendant the 
child was having a seizure and instructed him to lay the child down, which he did.  Defendant 
began to perform CPR and told Witherspoon to call “911.” 

 Emergency medical responders were driving nearby when the call came in and responded 
to the house within minutes.  When they arrived, the child was not breathing and had no pulse.  
Although paramedics were able to restart the child’s heart, he never regained consciousness.  
Officers who responded to the scene asked defendant what happened and he told them that his 
son fell down the stairs.  The child was taken to the hospital, where a CT scan performed in the 
emergency room revealed bleeding in the subdural or subarachnoid spaces surrounding his brain.  
Dr. Robert Beck, the pediatrician who took over the child’s care at 8:00 a.m. on January 1, 2014, 
testified that the child also had “very obvious retinal hemorrhages.”  Beck related that a CT scan 
from earlier in the morning showed evidence of “older fluid collections” around the child’s 
brain, which he agreed was consistent with an older head trauma.  On January 2, 2014, doctors 
determined that the child was brain dead and he was removed from life support. 

 Detective Kristin Cole testified that she interviewed defendant following the incident.  
She stated that defendant first told her his son fell down a couple stairs.  However, she informed 
defendant that the medical reports showed that the child could not have suffered the head injuries 
he did from falling down a few stairs.  Cole stated that defendant eventually admitted that he 
caused his son’s fall.  Defendant told her that his son made it down the steps.  Defendant 
explained that he sat on the second or third step with his son facing him.  He then grabbed the 
child’s ankles and pulled them out, “intending for him to land on his butt so that [he] could 
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change him out.”  Instead of landing on his butt, however, defendant explained that the child 
“went straight back and hit his head on the carpet.” 

B.  TRIAL 

 The prosecution charged defendant with first-degree felony murder, second-degree 
murder, and first-degree child abuse arising from his son’s death.  At trial, the prosecution’s 
theory was that defendant handled the child in a violent and angry manner because the child had 
wet himself.  The prosecution also contended that the child’s head injuries could only have been 
intentionally inflicted or inflicted with wanton and willful disregard of the life-endangering 
consequences of the act based on its experts’ conclusions regarding the amount of force 
necessary to cause the injuries and the short time in which the child became symptomatic.  To 
this end, the prosecution presented the expert testimony of Dr. Beck, Dr. Brandy Shattuck, a 
forensic pathologist, and Dr. Rudolph Castellani, a neuropathologist. 

 Dr. Beck opined that head injuries like those sustained by defendant’s son would only be 
seen “in children who are riding bicycles hit by cars, who are in car seats and T-boned at high 
speeds, in car seats appropriately restrained but involved in high-speed rollovers, [and] 
acknowledged shaken episodes.”  He further testified that “retinal hemorrhages are child abuse 
unless you can prove through a witnessed account some mechanism of injury that could have 
caused it.”  When asked by the prosecutor whether the child’s injuries could be consistent with 
his legs being “taken up” and the child being “thrown down,” Beck stated that it “could be a 
scenario,” but explained that it would be “the type of maneuver that I do when I do my ten pound 
sledge hammer cracking rock . . . for my driveway.”  On cross-examination, defendant’s 
attorney, Eusebio Solis, asked Beck whether the child’s injuries could have been caused if he 
was in a standing position and his ankles were “grabbed to put him on his butt but he goes all the 
way back” in a “whiplash motion and he strikes his head.”  Beck agreed that such a scenario 
could be a mechanism of injury, but stated that it boiled down to “the speed and the force at 
which the head hits.” 

 Dr. Shattuck concluded that the child’s injuries were “non-accidental” and characterized 
the force required to cause the injuries as “violent or angry or aggressive types of force” that 
were “the equivalent of a car accident[.]”  When asked by the prosecutor whether the child’s 
injuries could have been caused by “grabbing [his] ankles, pulling him down,” Shattuck stated 
that it depended on “how much force you [use to] pull him,” noting that the force would “ha[ve] 
to be significant.”  Shattuck further testified that the child’s September 2013 CT scan did not 
reveal “evidence of a bleed,” so the older blood around the child’s brain must have occurred after 
the September 2013 CT scan and before the incident in question. 

 On cross-examination, Shattuck conceded that she did not know exactly how much force 
would be necessary to cause the child’s injuries, but emphasized again that the force would have 
to be “significant.”  Solis asked whether the child’s injuries could have occurred by defendant 
pulling on his legs and the child falling back, to which Shattuck stated, “As long as it was a 
significant force, it wouldn’t be a minor pull.”  When Solis asked why Shattuck characterized the 
force necessary to inflict the injuries as violent, angry, and aggressive, Shattuck explained that 
“when people are not in an accident, like a car accident, to get to that level of force, there’s 
usually some type of emotion behind it.”  Shattuck stated that she listed the manner of death as a 
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homicide because she believed someone else caused the child’s injuries, but she agreed that she 
could not determine the actor’s intent. 

 Dr. Castellani testified that the child’s injuries were indicative of “inflicted trauma.”  He 
explained that subdural hemorrhages in a young child are indicative of abuse if “there’s not a 
motor vehicle accident or some major trauma to explain it,” and additionally stated that retinal 
and subarachnoid hemorrhages were also highly suspicious of abuse.  He concluded that the 
child’s injuries were inflicted because there was “simply no other explanation that’s credible[.]”  
On cross-examination, Castellani agreed that it would be possible to inflict such injuries by 
pulling a child’s legs out from under him and causing the child to strike his head in a whiplash 
like motion.  He stated, however, that this was “highly unlikely” because, although “the whole 
force issue is a little bit of guesswork,” the “level of force required to cause a complete 
neurological and cardiovascular shutdown” would be “substantial.” 

 At trial, Solis conceded that the evidence showed that defendant caused his son’s fall, but 
argued that defendant inadvertently caused his son to strike his head and that the child’s death 
was a tragic accident.  The defense did not produce its own expert witness, although funds were 
approved for that purpose.  Instead, Solis pointed out the inconsistencies in the prosecution’s 
case and argued that it had not proved beyond a reasonable doubt that defendant possessed the 
requisite intent.  He emphasized that not one medical expert testified that the child’s injuries 
were, to a medical certainty, caused by child abuse because doctors do not determine intent.  
Intent, he reminded the jury, is the difference between a crime and a tragic accident.  The jury 
rejected defendant’s theory and found him guilty as described. 

C.  GINTHER HEARING 

 In May 2015, defendant appealed his convictions as of right in this Court.  He argued on 
appeal that Solis did not provide effective representation because he failed to familiarize himself 
with the medical controversy surrounding diagnoses of abusive head trauma in children and 
failed to call a medical expert who could have testified favorably for the defense.  In February 
2016, defendant asked this Court to remand the case to the trial court for an evidentiary 
hearing—commonly referred to as a Ginther hearing after our Supreme Court’s decision in 
People v Ginther, 390 Mich 436; 212 NW2d 922 (1973)—to develop a factual record concerning 
his defense counsel’s conduct at the trial, and for the opportunity to move for a new trial on the 
grounds addressed in his appeal.  We granted defendant’s motion and remanded the case to the 
trial court so that defendant could move for a new trial, and ordered the trial court to conduct an 
evidentiary hearing and rule on the motion.   People v Roberts, unpublished order of the Court of 
Appeals, entered May 3, 2016 (Docket No. 327296). 

 At the Ginther hearing, Solis testified that he had never handled a case involving abusive 
head trauma.  He admitted that he had told defendant’s appellate counsel that he was not familiar 
with the medical controversy surrounding abusive head trauma in children, but clarified that he 
“did not see that controversy as a viable defense.”  Solis explained that in 30 years of practice, he 
had “never seen a successful short fall defense.”  Solis testified that it was “correct” that the key 
issue in the case was the amount of force propelling the child’s fall, but he stated that he was 
unaware of any expert who would testify that the child’s injuries could have been caused by a 
less forceful incident. 
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 Regarding his trial preparation and investigation, Solis explained that he researched 
macrocephaly and consulted with a pediatrician who specialized in child abuse, Dr. Stephen 
Guertin, to determine whether the child’s macrocephaly might have made him more susceptible 
to injury, to get an “assessment of the evidence,” and to obtain “a referral of any expert who 
would say a short fall would cause that injury.”  Solis stated that Guertin provided him with 
“articles that talked about children who were injured through falls.”  With regard to the child’s 
injuries in this case, Guertin told Solis that one could not “rule out accident,” but Guertin opined 
that the child’s other injuries were consistent with abuse, which is why, Solis said, he chose not 
to call Guertin at trial. 

 Solis also consulted with the prosecution’s pathologist, Dr. Shattuck.  Based on his 
discussions with Shattuck, Solis testified that he believed he could get the prosecution’s 
witnesses to concede that “this is not an exact science” and that “we can’t determine and we 
can’t rule out, even though they said it was remote, that it could have been caused the way 
[defendant] said.”  Solis said he went over the articles he received from Guertin with Shattuck, 
and she stated that the articles were not comparable because the incidents described were not 
witnessed and the children did not die.  Solis agreed that, at trial, Shattuck testified that the 
child’s injuries were not accidental, although she conceded that pulling the child’s legs out from 
under him could generate sufficient force to cause the injuries. 

 When asked how he formulated his defense theory, Solis stated that defendant’s 
admissions established that he caused the child’s injuries, but there was no evidence that 
defendant was angry or that he targeted or abused his son leading up to the incident.  Solis 
testified that the circumstances were “indicative of an accidental injury versus an intentional 
injury,” so he cross-examined the prosecution’s experts regarding the amount of force necessary 
to cause the injuries and whether they could have been caused by a whiplash like motion.  As for 
the evidence that the child had an older bleed, Solis said he felt the evidence would show that the 
child never exhibited a change in behavior and defendant did not have a history of abusing his 
son, so he could argue that the old injury was accidental. 

 At the Ginther hearing, Dr. Ljubisa Dragovic, a forensic pathologist and medical 
examiner, testified that he reviewed the report and documentation for the child’s autopsy.  
Dragovic opined that the autopsy should have included more sampling because the preexisting 
subdural hemorrhage might have played a role in his subsequent head trauma.  He testified that 
there was nothing about the presence of a subdural hemorrhage that suggests an injury was 
intentionally inflicted; rather, such an injury could occur with “any fall.”  In Dragovic’s opinion, 
the medical results were consistent with defendant’s version of events, and it was “nonsense” to 
say that the force necessary to cause the child’s injuries was comparable to the force involved in 
a car accident because there was no scientific basis for such a conclusion.  He testified that the 
child’s preexisting head trauma may have presented a greater opportunity for reinjury with less 
force, and there was no basis to determine what caused the prior hemorrhage, except to say that it 
was caused by the child’s head moving and striking an unyielding surface.  Dragovic similarly 
stated that retinal hemorrhages do not, by themselves, indicate child abuse.  He further explained 
that the existence of a prior subdural hemorrhage along with a new one does not indicate abuse.  
Nor does the immediacy of the child’s unresponsiveness indicate abuse.  Dragovic concluded 
that there was no objective evidence in the autopsy report that would allow the conclusion that 
the child’s death was a homicide. 
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 Dr. Julie Mack, a diagnostic radiologist, testified that she reviewed the child’s CT scan 
performed in September 2013 and the two scans performed on January 1, 2014.  Mack explained 
that there is not necessarily a correlation between the extent of a subdural hemorrhage and the 
degree of impact or force that caused it.  Regarding the child’s September 2013 CT scan, Mack 
testified that it showed prominent fluid outside of the child’s brain, and the only way to 
determine whether the excess fluid was normal would have been to have an MRI, which the 
radiologist recommended, but it was never done.  Mack said that the September 2013 CT scan 
was insufficient to rule out the possibility that the child had small subdural fluid collections 
outside of his brain, explaining that if there was extra fluid, the bridging veins would be more 
susceptible to injury with less force.  Mack said that the CT scan taken at 12:56 a.m. on January 
1, 2014, revealed evidence of a blood clot in the child’s sinus that could have been old, in which 
case it could indicate that the child’s brain was compromised before the injury at issue.  Mack 
said that if this was the case, a lesser injury—one that a normal child would have survived 
“without even turning a hair”—might topple the brain. 

 Mack testified that the CT scan taken at 5:07 a.m. on January 1, 2014, showed that the 
child’s brain had become so swollen that it almost completely collapsed the ventricles.  She 
explained that if a sinus blood clot had interfered with drainage, every time the heartbeat filled 
the blood vessels in the child’s brain it could cause swelling.  Mack stated that, had she been 
called to testify at trial, she would have said that the child’s injuries could have been caused 
without significant trauma.  She conceded that there was a bleed caused by an impact; she 
merely disagreed that the indications of the old bleed with the new bleed were suggestive of 
abuse.  She further emphasized that there is no way to determine whether an injury was 
intentionally inflicted from a CT scan. 

 Following the hearing, the trial court entered an opinion and order rejecting defendant’s 
ineffective assistance claim and denying his motion for a new trial.  The case then returned to 
this Court.  On appeal, defendant argues that Solis should have conducted a more thorough 
investigation of the medical controversy surrounding abusive head trauma in children and should 
have obtained an expert witness to testify in support of the defense theory. 

II.  STANDARD OF REVIEW 

 Whether a defendant’s trial counsel was ineffective involves a mixed question of fact and 
constitutional law.  People v LeBlanc, 465 Mich 575, 579; 640 NW2d 246 (2002).  When the 
trial court has conducted a Ginther hearing to determine whether a defendant was denied the 
effective assistance of counsel, we will review the trial court’s factual findings for clear error.  
Id.  Appellate courts review de novo the legal question of whether an attorney’s acts or 
omissions fell below an objective standard of reasonableness under prevailing professional 
norms and prejudiced a defendant’s trial.  Id.  This Court reviews for an abuse of discretion a 
trial court’s decision whether to grant a motion for a new trial.  People v Miller, 482 Mich 540, 
544; 759 NW2d 850 (2008).  A trial court abuses its discretion when it chooses an outcome 
falling outside the range of principled outcomes.  Id. 
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III.  ANALYSIS 

 To establish a claim of ineffective assistance of counsel, a defendant must show both that 
counsel’s representation fell below an objective standard of reasonableness under prevailing 
professional norms and that, absent counsel’s unprofessional errors, there is a reasonable 
probability that the result of the proceedings would have been different. Strickland v 
Washington, 466 US 668, 688, 694; 104 St Ct 2052; 80 L Ed 2d 674 (1984).  Under the first 
prong, a defendant must identify those acts or omissions that he contends were not the result of 
reasonable professional judgment.  Id. at 690.  The reviewing court must then determine whether 
the identified acts or omissions were outside the wide range of professionally competent 
assistance under the totality of the circumstances.  Id.  Regarding the second prong, “[a] 
reasonable probability is a probability sufficient to undermine confidence in the outcome.”  Id. at 
694.  This determination must also be made considering the totality of circumstances.  Id. at 695. 

 A defense lawyer must be afforded broad discretion in the handling of cases, which 
includes the discretion to take a calculated risk and select one defense over another as a matter of 
trial strategy.  People v Pickens, 446 Mich 298, 325; 521 NW2d 797 (1994).  “Yet a court cannot 
insulate the review of counsel’s performance by calling it trial strategy.  Initially, a court must 
determine whether the ‘strategic choices [were] made after less than complete investigation,’ and 
any choice is ‘reasonable precisely to the extent that reasonable professional judgments support 
the limitations on investigation.’ ”  People v Trakhtenberg, 493 Mich 38, 52; 826 NW2d 136 
(2012), quoting Strickland, 466 US at 690-691 (brackets in Trakhtenberg). 

 On appeal, defendant maintains that his case is comparable to People v Ackley, 497 Mich 
381; 870 NW2d 858 (2015).  In Ackley, a three-year-old child died while in the defendant’s care.  
According to the defendant, the child had been sleeping alone in her room before he found her 
unresponsive on the floor by her bed.  Id. at 384.  The prosecution’s theory of the case was that 
the defendant killed the child by blunt force or shaking, while the defendant maintained that she 
died as the result of an accidental fall.  Id.  At a Ginther hearing following the defendant’s 
convictions of first-degree felony murder and first-degree child abuse, defense counsel testified 
that he contacted a forensic pathologist who informed him that “there was a marked difference of 
opinion within the medical community about diagnosing injuries that result from falling short 
distances, on the one hand, and shaken baby syndrome (SBS) or, as it is sometimes termed, 
abusive head trauma (AHT), on the other hand.”  Id. at 385.  The pathologist told defense 
counsel that he was on the wrong side of the debate to assist the defense, and referred defense 
counsel to another physician.  Id.  Defense counsel never contacted the physician and did not 
otherwise research the medical diagnoses at issue.  Id. at 386.  The parties also stipulated to the 
admission of an affidavit from a forensic pathologist who opined that the child’s head injuries 
were likely caused by an accidental, mild impact.  Id. at 387. 

 On appeal, the Michigan Supreme Court concluded that defense counsel performed 
deficiently “by failing to investigate and attempt to secure an expert witness who could both 
testify in support of the defendant’s theory that the child’s injuries were caused by an accidental 
fall and prepare counsel to counter the prosecution’s expert medical testimony.”  Id. at 389.  The 
Court explained that counsel’s decision to consult only a pathologist who opposed the defense 
theory was unreasonable in light of the prominent controversy in the medical community over 
diagnoses of abusive head trauma and because there was no evidence that counsel was familiar 
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with the controversy.  Id. at 391-392, 394.  The Court concluded that defense counsel’s 
performance prejudiced the defendant because expert testimony “was not only integral to the 
prosecution’s ability to supply a narrative of the defendant’s guilt, it was likewise integral to the 
defendant’s ability to counter that narrative and supply his own.”  Id. at 397. 

A.  COUNSEL’S PERFORMANCE 

 In this case, in order to establish the charge of felony murder, the prosecution had to 
prove that defendant committed second-degree murder and that he did so during the commission 
of first-degree child abuse.  See MCL 750.316(1)(b).  A person commits first-degree child abuse 
if he or she “knowingly or intentionally causes serious physical . . . harm to a child.”  MCL 
750.136b(2).  There is no reasonable dispute that defendant performed an act that caused his son 
to fall and that the child suffered serious physical harm as a result.  See MCL 750.136b(1)(f).  
Accordingly, the primary issue at trial was whether defendant intended to cause the child serious 
physical harm when he pulled on the child’s ankles, or whether he knew that serious physical 
harm would be the result.  See People v Maynor, 470 Mich 289, 295; 683 NW2d 565 (2004). 

 Similarly, in order to establish that defendant committed second-degree murder, the 
prosecution had to show that defendant acted with the intent to kill the child, intended to cause 
great bodily harm, or acted in “wanton and willful disregard of the likelihood that the natural 
tendency of [his] behavior [was] to cause death or great bodily harm.”  People v Aaron, 409 
Mich 672, 728; 299 NW2d 304 (1980).  As the prosecutor conceded at trial, there was no 
evidence that defendant intended to kill the child.  So the primary issue was whether defendant 
intended to cause great bodily harm or acted with wanton and willful disregard of the likelihood 
that the child would suffer death or great bodily harm. 

 Because there was no direct evidence that defendant possessed the mental state required 
to prove either second-degree murder or first-degree child abuse, the prosecutor had to rely on 
circumstantial evidence to establish defendant’s state of mind at the time he pulled on the child’s 
ankles.  See People v Unger, 278 Mich App 210, 223; 749 NW2d 272 (2008).  A reasonable 
defense lawyer confronted with this scenario would know that evidence concerning the force 
required to cause the child’s head injuries would be imperative to proving defendant’s guilt.  
Likewise, a reasonable attorney would understand that the prosecution’s case must depend 
heavily on expert testimony to establish that the child’s head injuries could not have occurred 
unless defendant acted with sufficient force to cause the child to strike his head violently, thereby 
demonstrating intentionality, knowledge, or wanton and willful disregard of the likelihood that 
the child would suffer great bodily injury.2  At the Ginther hearing, Solis testified that he knew a 

 
                                                 
2 Again, to that end, the prosecution presented the expert testimony of Dr. Beck, who opined that 
the child’s head injuries would only have been seen “in children who are riding bicycles hit by 
cars, who are in car seats and T-boned at high speeds, in car seats appropriately restrained but 
involved in high-speed rollovers, [and] acknowledged shaken episodes;” the testimony of Dr. 
Shattuck, who characterized the force required to cause the injuries as “violent or angry or 
aggressive types of force,” equivalent to a “car accident;” and Dr. Castellani, who testified that 
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key issue at trial would involve the amount of force propelling the child’s fall.  Yet Solis did not 
attempt to secure an expert witness who could testify that the child’s head injuries resulted from 
a lesser force than that involved in a car accident, or which could be described as something less 
than “violent,” or who could otherwise prepare Solis to counter the prosecution’s expert medical 
testimony. 

 Although Solis performed some investigation before trial by researching macrocephaly 
and consulting with Geurtin and Shattuck, his investigation did not focus on the most important 
issue of the case—the force with which defendant would have had to act to inflict the child’s 
injuries.  The record indicates that Solis failed to investigate this issue and that he was unfamiliar 
with the medical controversy concerning the amount of force required to inflict the type of 
injuries involved in this case.3  See Findley et al., Shaken Baby Syndrome, Abusive Head 
Trauma, and Actual Innocence: Getting It Right, 12 Hous J Health L & Policy 209, 214 (2012) 
(explaining that “it is no longer generally accepted . . . that massive force—typically described as 
the equivalent of a multi-story fall or car accident—is required” to produce subdural hemorrhage, 
retinal hemorrhage, and brain damage, also referred to as the “triad,” in young children); see also 
Trakhtenberg, 493 Mich at 54 n 9 (“[A] defense attorney may be deemed ineffective, in part, for 
failing to consult an expert when counsel had neither the education nor the experience necessary 
to evaluate the evidence and make for himself a reasonable, informed determination as to 
whether an expert should be consulted or called to the stand . . . .”) (quotation marks and 
citations omitted). 

  “While an attorney’s selection of an expert witness may be a paradigmatic example of 
trial strategy, that is so only when it is made after thorough investigation of the law and facts in a 
case.”  Ackley, 497 Mich at 391 (citations, quotation marks, emphasis, and brackets omitted).  In 
this case, Solis did not demonstrate sufficient understanding of the pertinent medical controversy 
concerning the amount of force required to inflict the type of injuries involved to legitimize his 
decision not to attempt to secure expert testimony in support of the defense theory.  In cases, like 
this one, that involve a “substantial contradiction in a given area of expertise,” an attorney’s 
failure to engage expert testimony to rebut the prosecution’s experts and to become versed in the 
“technical subject matter most critical to the case” results in “a defense theory without objective, 
expert testimonial support,” and an attorney who is “insufficiently equipped to challenge the 
prosecution’s experts.”  Id. at 392 (quotation marks and citation omitted).  Under the 
circumstances, we conclude that Solis’s representation fell below an objective standard of 
reasonableness. 

 
the child’s injuries were indicative of “inflicted trauma” because there was “simply no other 
explanation . . . than an inflicted injury upon the child.” 

3 Again, at the Ginther heading, Solis admitted that he told defendant’s appellate counsel that he 
was not familiar with the medical controversy surrounding abusive head trauma in children, 
clarifying that he “did not see that controversy as a viable defense.”   
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B.  PREJUDICE 

 We further conclude that, absent Solis’s deficient performance, there is a reasonable 
probability that the outcome of defendant’s trial would have been different.  Strickland, 466 US 
at 694.  As discussed above, the prosecution conceded at trial that there was no direct evidence 
that defendant intended to kill his son when he pulled his ankles and caused him to fall.  
Accordingly, in order to establish second-degree murder, the prosecution had the daunting task 
of convincing a jury that defendant grabbed his son’s ankles with the intent to cause him to fall 
and suffer great bodily injury or did so with wanton and willful disregard of the fact that the 
natural tendency of the act would be to cause death or great bodily harm.  Aaron, 409 Mich at 
728.  Likewise, to prove first-degree child abuse, the prosecution had to prove that defendant 
intended to cause serious physical harm or knew that the result of his actions would be to cause 
serious physical harm.  Maynor, 470 Mich at 295. 

 To that end, the prosecutor repeatedly elicited testimony from her experts suggesting that 
the child’s injuries could not have been caused by anything less than a significant force, akin to a 
car accident.  Although Beck and Shattuck appeared to concede that defendant could have 
caused his son’s injuries by grabbing the child’s ankles and causing him to fall and strike his 
head, their testimony suggested that the child did more than lose his balance.  It permitted an 
inference that the child was thrown backwards by an angry and violent jerking of his feet.  
Likewise, Castellani’s testimony suggested that even that version of events was false.  His 
testimony suggested that defendant must have done something even more forceful and violent—
and presumably intentional—to cause his son’s injuries. 

 Although Solis was able to get each of these witnesses to concede to some degree on 
cross-examination that the child could have suffered the injuries in the manner described by 
defendant, they all maintained that the injuries could only have occurred if defendant pulled the 
child down with significant force.  The testimony by these experts strongly suggested that the 
child’s injuries on the day at issue were the result of defendant’s intentional abuse.  Solis 
testified that he spoke with Guertin after Guertin reviewed the autopsy photographs of the child’s 
brain.  According to Solis, Guertin opined that one could not rule out an accident, but he did not 
provide an opinion about the “cause and origin” of the child’s head injuries and did not explain 
why he would not rule out an accident.  The lack of clear explanation underlying Guertin’s 
opinion necessitated additional inquiry by Solis.  Had Solis been better informed about the 
abusive head trauma controversy, he might have been able to elicit greater concessions from 
these experts or might have exposed the weaknesses in their opinions to the jury.  Moreover, had 
he called his own expert or experts to testify that the child could have suffered the catastrophic 
injuries he did by losing his balance and striking his head, apart from a substantial or violent pull 
by defendant, the jury might have been persuaded that the prosecution failed to prove that 
defendant had a culpable state of mind when he grabbed his son’s ankles and pulled him down.  
See, e.g., Ackley, 497 Mich at 394-397.  
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 For these reasons, we conclude that defendant received ineffective assistance of counsel 
because Solis failed to adequately investigate and attempt to secure expert assistance in the 
preparation and presentation of his defense.  Accordingly, we vacate defendant’s convictions and 
remand the case for a new trial.  We do not retain jurisdiction.   

 

/s/ Cynthia Diane Stephens 
/s/ Douglas B. Shapiro 
/s/ Michael F. Gadola 
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STATE OFMICHIGAN
iN THE CIRCUIT COURTFORTHE COUNTY OF KALAMAZOO

C * * * * * * ** * * * ** **

PEOPLEOF THE STATE OF MICHIGAN, Court ofAppealsFile No. 327296
Circuit Court FileNo. 2014-0714FC

Plaintiff-Appellee,
HON. PaulJ.Bridenstine

V.

OPINION & ORDERDENYING
BRIAN KEITH ROBERTS, DEFENDANTSMOTION FORNEW

TRIAL
Defendant-Appellant.

Erin Van Campen(P76587)
JeffreyS. Getting (P43227) AssistantDefender
ProsecutingAttorney Michael R. Waldo (P72342)
227 W. MichiganAvenue , SpecialAssistantDefender
Kalamazoo,MI 49007 3300PenobscotBuilding
(269)383-8900 645 Griswold St.

Detroit,Michigan48226

(313)256-9833

At a sessionof Court in theCity andCountyof F I 1L E b
Kalamazoo,Stateof Michigan,on
this 4~day ofNovember,2016. NOV~04 2016

9TH JUDICIAL CIRCUIT

PRESENT:HONORABLEPaulJ. Bridenstine,Circuit Judge __________________

I. BACKGROUND

Defendant-AppellantBrian Keith Robertswasconvictedof onecounteachof first-degree

felony murder,second-degreemurder2,andfirst-degreechild abuse3following ajury trial that

concluded on April 2, 2015. OnApril 27, 2015,theDefendantwassentencedto life in prison

~€thoutthepossibilityofparolefor his felony-murderconviction. Thevictim in this case,

NeherniahDodd, washis two-year-oldson.

-MCLIXb). .

3McL7so.136b(2). NOV 097016
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Plaintiffs theoryofthe casewasthat Nehemiahsufferedfrom abusiveheadtrauma,

Plaintiff supportedthis positionwith thetestimonyof threemedicalexpertswho claimedthat the

boy likely diedasa resultofnon-accidental,violently inflicted injuries. The threeexpertswere

essentiallyin agreementthat theforceneededto causethechilds injuries wasofthehighest

magnitude,similar to thatinvolved in ahigh-speedautocollision.

Defendantpresentedatheorythat the injuries resultedfrom his unintentionaland

accidentalconducttowardhis son. Defendantgavestatementsacknowledgingthatthe injuries

were,in fact,causedby himselfbut that he intendedno harm. Defendantdid notpresentany

expertwitnesstestimonyat trial.

Following hissentence,Defendantmovedto remandthematterfor a Ginther4hearing

andanewtrial. TheCourtofAppealsgrantedDefendantsrequeston May3, 2016. This court

thenconducteda 0/titherhearingon June29,2016which continuedon August8,2016. At

thosehearings,thecourtreceivedthetestimonyofDefeildantstrial counsel,Mr. EusebioSolis,

andtwo expertscalledby thedefense:Dr. LjubisaDragovic,a neuropathologist,andDr~Julie

Mack, a pediatricneuroradiologist.

Thecourthasconsideredall of thepleadings,arguments,andtheevidenceintroducedat

trial andat the.post-trialhearings.

II. GJNTHERHEARING

At theevidentiaryhearing,Mr. Soliswasthefirst witnessto testify. Mr. Solishasbeena

practicingattorneyfor approximatelythirty yearsasboth aprosecutorandadefenseattorney.

With regardto Nehemiahsinjuries, Mr. Solis testified that: 1) he hadneverpersonallyhandleda

caseinvolving abusiveheadtrauma;2) he hadnot seenasuccessfulshortfall defensetheory

~People v Ginther, 390 Mich 436 (1973).

2
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andwasfamiliar with two or threeinstancesof sucha claimthat had goneto trial; 3) in

anticipationoftrial, he researchedmacrocephaly,a conditionthatNehemiahsufferedfrom, and

did somefurther researchaswell as reviewedstudiesconcerningshort falls; 4) he did notview

the controversysurroundingabusiveheadtraumaasaviabledefense;5) hemettwice with br.

StevenGuertin,apediatricianwith whom he hadpersonalexperienceasa prosecutorandas a

defenseattorneyandwhom heha~dalwaysfoundto be objectiveandfair in his four or five

previousconsultations;6) Dr. GuertininformedMr. Solis thatan argumentcould be madethat

thesizeofNehemiahsheadcouldhavecontributedto his injuriesand thatthepossibility that the
f

injuriesoccurredby accident,asDefendantdescribed,couldnot be ruledout; 7) he considered

havingDr. Guertintestify asanexpertbut chosenot to call him for strategicreasonsdueto the

likelihood that he would also opinethatotherinjuries on thechildsbody wereconsistentwith

physicalabuseandMr. Solis did not want to runtherisk ofthat informationbeingofferedto the

jury; 8) he met with oneof thegovernmentsexpertwitnesses,Dr. Shattuck,anddiscussedshort

falls; 9) duringhis privatemeetingwith Dr. Shaituck,he believedher to beunbiased,objective

andhelpfbl; 10) following his meetingwith Dr. Shattuck,he realizedthat shewould testify that a

greatdealof forcewouldhavelikely causedtheinjuries butexpectedthatshewould concede

that it waspossible,albeitremote,that the injuries couldhavebeencausedby accident;11)

neitherDr. ShattucknorDr. Guertininformedhim thattherewere expertsavailablewho would

haveofferedin opinionthat anaccidentcausedtheinjuries; 12) he wasnotawareof an expert

who would reachconclusionscontraryto the governmentswitnesses;and 13) at trial, he cross-

examinedthegovernmentsexpertson the issuesof force,velocity andwhiplashandbelievedhe

was ableto obtainacknowledgmentsthat Defendantstheoryof the injuries waspossible.

3
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Mr. Solis furtherofferedthat: 1) he wasmindful ofthestatementsmadeby thelead

detectiveattrial questioninghis clientsveracity during her interviewswith him andthe

evidenceofhis clientswomanizingandlifestyle; 2) he did not objectto theserevelations

becausehe foundtheassertionssoremotefrom thepertinentissuesandit helpedexposelaw

enforcementszeal in reachingfor strawsto portrayDefendantin anegativelight, affording

him an argumentto showthe lengthsto which thegovernmentwould go to maskaweakcase;3)

he wasawarethat improperargumentwasmadeby theprosecutorduringherinitial closing

remarksto thejury~and4) he did notobjectto this argumentfor strategicreasons;more

precisely,it gavehim ammunitionto arguethe law andremindthejury to not let sympathy

influencetheir decision,andbecausethreedecadesof criminal trial experiencehastaughthim to

be concernedthat certainobjectionsmaybe viewedby thejury negatively.

Dr. Dragovictestifiedthat: 1) thesumtotal ofNehemiahsinjuries doesnot indisputably

demonstratethathe diedasa resultof an intentionalact; 2) thereis nothingaboutthepresenceof

both a remoteand acutesubduralhemorrhagethatnecessarilyreflectsabuse;3) retinal

hemorrhagingcanoccurfrom issuesbeyondimpactincludingoxygendeprivation;4) thefailure

ofoneofthegàvernmentsexpertwitnesses,Dr. Shattuck,to takesamplesof the~venoussagittal

sinuspreventstheruling out ofotherpossiblecausesofNehemiahsinjuries; 5) theopinionsof

theexpertswho testifiedattrial aboutthedegreeof forcenecessaryto causeNehemiahsinjuries

are notbasedon medicalevidence;and6) readily availablescientificjournalarticlessuggestthat

a short fall of lessthanthreefeetmight havecausedNehemiahsinjuries.

Lastly, Dr. Mack testifiedthatchronicorremotesubdáralhemorrhagesarenot

necessarilyindicatorsofabuse. In particular,Dr. MackprofessedthatNehemiahsprevious

hemorrhagemight havemadehim susceptibleto injury with lesserdegreesoftrauma. Further,

4
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Dr. MacIc maintainedthatthesmall amountof subduralbleedingevidencedby the initial CT

suggestsa lesssignificantimpact on thedateof injury. Finally,,shementionedthatthe extentof

hemorrhagingiS not areliableindicatorof thedegreeof forcethatmayhavecausedthe initial

hemorrhage;in otherwords,asubduralhemorrhagemayoccurfollowing minor impactand

subsequentcascading.

III. STANDARD OFREVIEW

Michiganappellatecourtshavearticulatedsomebasicprinciplesapplicableto claimsof

ineffective assistanceof counsel. To beginwith, effectiveassistanceofcounselis presumedand

thedefendantbearsaheavyburdenof proving otherwise.Peoplev Riley (After Remand),468

Mich 135, 140 (2003).

To establishineffectiveness,atwo-parttestexpressedby thejinitedStatesSupreme

Courtin StricklandvWashington,466 US 668 (1984)mustbe ~atisfied.Peoplev Frazier, 478

Mich 231(2007). First, adefendantmustshowthathiscounselsstrategyfell belo~van

objectivestandardof reasonablenessbasedon prevailingprofessionalnorms.Strickland,466

US at 687-688and Frazier,478 Mich at243. Theerrorsmustbe so seriousthat counselwasnot

functioningascounselandthattheproceedingswerefundamentallyunfair andunreliable.

Strickland,466 US at 687-688.

Second,adefendantmustestablishprejudicewhich is afeasonableprobability that,but

for counselsunprofessionalerrors,theresult oftheproceedingwould havebeendifferent.

Strickland,466 US at 687, 694 andPeoplev Trakhtenberg,493 Mich 38, 51(2012). A

reasonableprobability is aprobabilitysufficientto undermineconfidencein theoutcome.

Strickland,466 US at 694 andPeoplevArmstrong,490Mich 281, 290 (2011). Thefocusof

5
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inquiry mustbe on thefundamentalfairnessoftheproceedingwhoseresultis beingchallenged.

Strickland,466 US at 696.

Two monthsfollowing this jury verdict,theMichiganSupremeCourtpublishedPeoplev

Ackley,497 Mich 381(2015)anddecidedthat adefendantstrial counselwas ineffectivewhen

hefailed ~~toattemptto engagea singleexpertwitnessto rebuttheprosecutionsexpert

testimony,or to attemptto consultan expertwith thescientifictraining to supportthe

defendantstheoryof thecase.Id. at383.

InAckley,therewereno witnessesto athreeyearolds death. Accordingto theAckley

defendant,thechild hadbeenasleepalonein her room while underhis care. Heclaimedhe

discoveredthechild lying unresponsiveon thefloor nextto thebed. TheAckleydefendant

insistedthat thechild musthavediedasaresultofan accidentalfall, contraryto the

governmentsassertionthat thechild died from blunt forcetraumaor shaking. Therewasno

evidenceto supporttheAckleydefendantas abusiveor motivatedto causeharmto thechild.

In preparationfor trial, Ackleystrial attorneycontactedone expert,Dr. Brian Hunter,

who immediatelyinformedtheattorneyhewas not thebestpersonfor the defenseashe was

on thewrongside ofthis debateto beableto assistthedefendant[,]andultimately told the

attorneythat you dont wantmeasyourdefenseexpert.Id. at385-386.The expertreferred

thetrial attorneyto anotherexpertwho would give theaccusedthebestshotat deliveringa

short-fall defense.Ackleys trial attorneynevercontactedthis person.Thetrial attorn6yalso

admittedthat he did not reviewany medicaltreatisesnor articlesaboutthemedicaldiagnoses

and did not contactnorcall asa defensewitnessany expert. In holdingthattrial counsels

performancewasdeficient,theAckleycourtfound:

theçrecordbetraysno objectivelyreasonableexplanationfor counselsdecisionto
confinehis pursuitof expertassistanceto Hunter, aself-proclaimedopponentof

6
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thevery defensetheorycounselwasto employat trial, despiteHuntersreferral to
at leastoneotherexpertwhocould providequalified andsuitableassistanceto the
defendant.Id. at 390-391.

IV. ANALYSIS

A. IneffectiveAssistanceof Counsel— MedicalEvidence

Defendantsprincipal argumentis thathe wasnotprovidedadequaterepresentation

becausehis trial counselfailedto performa substantialinve~tigationinto thevalidity ofthe

prosecutionsmedicalevidence. In particular,Defendantarguesthathis trial counselfailed to

underfakean independentinvestigationandeducatehimselfregardingthecontroversialmedical

scienceassociatedwith abusiveheadtraumain children. Further,Defendantinsiststhat his

attorneyshouldhavepresentedavailablecontraryexpertmedicalevidencethat would havecast

meaningfuldoubton thegovernmentstheoryof thecaseandprovidedasubstantialcausation

defenseof accident. Defendantmaintainsthat thesumtotal ofthesefailuresamountsto

ineffectiveassistanceofcounselcreatingamiscarriageofjusticeandentitling him to anewtrial.

A controversyapparentlyexistswithin themedicalcommunityregardingdiagnosing

abusiveheadtraumain children. Thereareexpertswho are capableofmakingsuchan

assessment.Ontheflip side,thereareexpertswho find that areliablediagnosisof abusivehead

traumais not possiblebecauseit doesnot rule out otherpossiblecauses,suchasa short fall or a

chronicmedicalconditionthat causesachild to be moresusceptibleto hemorrhagingdueto a

minor impact. Defendantheremaintainsthat in orderto rebutthegovernmentswitnesses,who

were comfortabletestifyingto theexistenceof abusiveheadtrauma,it wasessentialthat his trial

counselwasfully awareof andeducatedaboutthecontroversyandthat he shouldhavesoughtan

expertwho waswilling to rebutthegovernmentstestimony. It is becauseDefendantstrial
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counseldid not employsuchan approachthat Defendantbelieveshewasnot affordedeffective

assistanceofcounsel.

I. ObjectivelyReasonableStrategy

Defendantreliesheavily on theAckleydecisionin supportofhis argumentthat his trial

counseldid notactobjectivelyreasonable.While Ackleyresemblestheinstantcircumstances,

there.area numberofdistinct andimportantdifferencesworthmentioning.

First, thereis no factualdisputethat DefendantactuallytriggeredNehemiahsinjuries.

Defendantconfessedto beingthe only onepresentwhenNehemiahwasinjuredandadmittedto

conductwhich led to the fatal injuries. In Ackley,therewasno evidencethedefendantwasin the

room andthegovernmentofferedno explanationfor thechilds injuriesbeyondthetheories

presentby theexperts.Id. at395. Trial counselheresufferedtheaddedburdenofincorporating

adefensestrategythat explainedhis clientsbehavioratthetime of the injury, includinga

sensibleexcusethat incorporatedhis conductwithin minutesof the incidentwhentwo public

safetyofficersarrivedandattemptedto reviveNehemiah.5Ackleystrial counselwasnot laden

with any suchchallenge.

Second,Defendantsveracitywas a crucialaspectof the instantmatter. Defendantstrial

counselwasacutelyawarethathe hadto addresshis clientsmultiple conflictingversionsof

what transpired.Defendantprovidedcontrastingexplanationsofhis role in Nehemiahsinjuries.

First,DefendantinformedVeronicaWitherspoon,now themotherofoneof Defendants

Fourteen-yearveteranOfficerDaniel Cheniertestifiedthat whenhearrived within oneminuteof dispatch,he
foundNeherniahDoddwasntlying in a mannerthat! would expectsomeone.topassout in or fall asleepin or
collapsein. It was a very, I dontwantto saytheword perfect,buta veryhiaybestagedmanneron his back,armsto
his side, lying straightdown,feetstraightup. ... Therewas no chaosthat I observedwhich in my experienceis what
is usuallyhappening.It wasnot chaotic.It was simply Nemo on the floor and that was it. JuryTrial TranscriptII,
pp 190-192.Eleven-yearveteranOfficer Joel van Zytveld testified whenhe arrived with Officer Chenier,Mr.
Robertswas! would say nonchalant.Hewas like-. I cant-. I would saythat, you know,he wasntexcited.He
wasntwavinghis arms,here he is, here he is, hesin here,comeon,get in herebuthe wasjustherehe is. Hesin
here.He was nonchalant,almostwasntrealexcited.Jury Trial TranscriptII, pp 207-208.
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children,thathe grabbedNehemiahsankleasth~boywason thestairs in aneffort to havethe

boy slideonhis butt andthatNehemiahfell backwardhitting his beadon thestairs.6 Second,

whenoriginally interviewedby authorities,Defendantsinconsistentversionto law enforcement

wasthathe only witnessedNehemiahfall downthestairs,representingthathe had not touched

thechild.7 Two dayslater,DefendantagainmaintainedthatNeheiniahhadfallen downthe

stairs. More thanfour monthshadpassedwhenDefendantmetwith law enforcementathird

time. Defendantbeganthç interview by reiteratingthatNehemiahhad fallen downthestairs.

Later thatsameday,Defendantacknowledgedthathis previousstatementsto law enforcement

wereuntrueandthat he hadpulled Nehemiahsfeetfrom underneathhim which causedtheboy

to fall backwardand hit his headon thecarpetat thebaseofthestairs..8 Here,defensecounsel

hadto embraceanequivocalclient aspartofhis overall strategy. Suchafactorwasnonexistent

in Ackley,as Mr. Ackleys consistencyabouttheeventwasnotan issue.

Third, trial counselhereactuallyperformedsomeresearchon thesubjectmatter. Mr.

Solis testifiedthathe readup on thetopicsof macrocephalyandchildreninjuredthroughshort

falls on theInternetand in casestudieswithin articlesprovidedto him. Heobtainedfundsto

speakto aph)sicianon multiple occasionswith whom he wasfamiliar andwhosejudgmenthe

valued. This communicationandinformationprovidedhim a clearerpicture ofthe issueand

how to approachit at trial in conjunctionwith theotherevidence.

JuryTrial TranscriptII, pp 135-136, 163.
Accordingto DetectiveKristin Cole, Defendanttold her:First hetellsme he sawhim falling. Thenhetellsme lie

didntactuallyseehim fall, heonly sawhim hit the landingat thebottom.Thenhetells me that he sawhim outof
thecornerofhis eyefalling. And then he tells me that hewasactuallyin the kitchenanddidnt seehim atall, just
heardthe thump.JuryTrial TranscriptIV, pp 151-152.
DetectiveColesaid Defendantrevealed:So Mr. Robertssaysthat he himself is sitting on thesteps,hesaid,you

know, the secondor third stepup so facingwith his backto thestairs.And that Nehemiahis alreadyall theway
down the stairs.He descriliesNehemiahas standingin front of him facingthestairs,facingMr. Roberts,sofacingS
the stairs He sayshe-sohesbasicallyhessitting, you know, two or threestepsup.Nehemiahsstandingin front
of him like this. He saysI grabbedhis feetand I pulled his feetout, intendingforhim to landonhisbutt sothat I
could changehim out. And insteadof him landingon his butt, hewentstraightbackandhit his headon the carpet.
Jury Trial TranscriptIV, pp. 164-165.
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Fourth, trial counselspentsometime with oneofthegovernmentswitnesses,Dr.

Shattuck,in advanceoftrial and obtainedwhat he believedwasavaluableconcession;that is, it

waspossiblethatNehemiahsufferedinjuriesdueto accidentalconduct. Mr. Solistestified that

he metwith Dr. Shattuckandfoundherto be impartial. He testifiedthat atthe conclusionof

their meeting,lie understoodthatshewould agreethathis theorywasat leastapossibility. In

fact, attrial, Dr. ShattuckmorethanonceacknowledgedthatDefendantspremisewas

conceivabledependingon how hardthechild waspulled by theankles.9Further,anotherofthe

governmentsexperts,Dr. RobertBeck, alsoconfessedat trial that dependingon thespeedofthe

fall andtheforce, Defendantsclaimedmechanismof injury waspossible.°Ackleystrial

counselenjoyedno suchindulgencefrom any of thegovernmentsfive expertwitnesses.

Fifth, defensecounselhadtheadditionalproblemof apparentother injurieson Nehemiah

that mayhavebeencausedby physicalabuse. In his discussionswith Dr. Guertin,Mr. Solis

weighedtheadvantageofpresentingtheexpertpediatrician,who apparentlywould havegiven

testimonythatthefatal injuriesNehemiahsufferedcouldhavebeenaccidental,against,further

testimonythat mayhaverevealedthat Nehemiahhadotherwisesufferedphysicalabusein other

areasof his body. In balancingthe impactof each,trial counselconcludedthatit would be

sagaciousto avoid thetopic ofpossibleotherphysicalabusealtogetherin favor of obtainingat

leasttheminimal concessionfrom oneor moreofthegovernmentswitnessesthatan accident

might havecausedthe injuries. Noneof this factoredin Ackley.

Sixth,distinct from Ac/dey,Mr. Soliswasneverprovidedtheactualnameofan expertS

who couldhavemeaningfullyassistedhim. TheAckleypanelfocusedin on this fact repeatedly

andbasedits decisionin determiningthat thetrial attorneydid not meetan objectively

JuryTrial TranscriptIV, pp 79-80,89-90,93, 96.
° JuryTrial TranscriptIV, p 41-43,44-45.
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reasonablestandardin largepartdueto theattorneyhavingreceiveda specificrecommendation

to contactadifferent andmoresuitableexpert.Id. at 392.

Certainlythecourtagieesthat trial counselenjoyedtheability to conductmoreresearch

andpotentiallydiscoverandemployan expertthatmight havestrengthenedhis contentionthat

the injuries resultedfrom an accidentaswell asexposepotentialweaknessesin thegovernments

case. However,thetestis not whetherhe couldhaveeducatedhimselffurther,donemore

investigation,and call anexpertwitness(es).Theinquiry is whetherwhathe actuallydid in

termsofan overall strategywasobjectivelyreasonable.

Thecourt is mindful that defensecounselhasextensivediscretionin trial strategy.People

v Horn, 279Midh App 31, 39 (2008)andPeoplev Heft,299 Mich App 69, 83 (2012). Defense

counselsendeavoris to plant aseedof reasonabledoubtin themindsofthejurors. Thefactthat

a particularstrategydoesnot work doesnotrepresentineffectiveassistance.Peoplev Matuszak,

263 Mich App 42, 61(2004).

Defensecounselencountereda numberof concernsthat neededto be addressedin

developingan overalltrial strategy. Defendantmaintainsthathis caseis parallel to Ackley

specifically,whenthereis no victim who canprovidean account,no eyewitness,no

corroborativephysicalevidenceandno apparentmotiveto kill, theexpertis the case.Id. at397.

However,mostof the instantissuesneverpermeatedAckley. This wasnot a casethat relied

solelyon experts. Therewereamyriadof othermattersthat defensecounselhadto contelid

with.

Unlike in Ac/deywherethehigh courtconcludedthat counselfail[edi to prepareor show

up for battlesufficiently, Id. at 397, Mr. Solis developed,cameequippedwith, andimplemented

a strategythat wasnotunreasonable.Trial counselattemptedto presenta client,theonly
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eyewitnessto theeventandwho admittedthathisactionsproducedlethal injuries, in a light

favorableto thetrierof fact, despitetheclientsnumerouscontradictorystatementsabouthow

his two-year-oldsondied. Trial counselwasneverinformedof a likemindedexpertnor did he

refuseto speakto one. Mr. Solis educatedhimselfon themedicalevidencethatwould supporta

theoryof accidentwith achild sufferingfrom macrocephalyandplannedon calling his own

expertto supportthenotidin. Basedon acalculatedassessmentthatcalling thatwitnesswould

jeopardizethepositive impressionhe was attemptingto portrayofhis client, hemadea prudent

decisionnot to openupapotentiallydamagingissue. Insteadandimportantly, Mr. Solis sought

andobtainedconcessionsfrom, not one,bUt two ofthe governmentsexpertsthat oneof his

clientsthreeversionsofcausationwas,indeed,possible.This courtshallnot substituteits

judgmentfor thatofcounselregardingmattersoftrial strategy,evenif it turnedoutto be

unsuccessful,normakeanassessmentofcounselscompetencewith thebenefitof hindsight.

Matuszak,263 Mich App at 48.

Reducedto its core,Defendantreasonsthatnot callingan expertto countera government

expertin an abusiveheadtraumacaseisperseineffectiveassistanceofcounsel. This courtdoes

not agreethat this js thestandardannouncedin Strickland,supranor in Ackley,supra. Failing

to retain anexpertdoesnot alwayscausecounselsperformanceto fall belowanobjective

standardof reasonableness.Peoplev Gardner,unpublishedMich Ct. of App #323883 (Dec.29,

2015). Wastheoverall strategyhereobjectivelyreasonable?Thecourtholds that in this

instance,it was. On this prong,thecourt doesnot findthatDefendanthasmet his burdenof

establishingthat his trial counselsperformancefell belowthethreshold. I
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2. Prejudice

Despitenot finding thefirst prongofthe ineffectiveassistanceofcounseltestmet, the

courtwill analyzethe instantcircumstancesin light ofthesecondprong;that is, whether

prejudiceresulted. To meetthiscondition,adefendantmustdemonstratethattrial counsels

failure to educatehimself, investigateand/orcall an expertwitnessdeprivedhim ofasubstantial

defense.

Failureto call aparticularwitnessorpresentcertainevidenceconstitutesineffective

assistanceof counselonly whenthefailure deprivedthedefendantof a substantialdefense.

Peoplev Payne,285 Mich App 181, 190 (2009). A substantialdefenseis.onethatmay have

madea differencein theoutcomeofthetrial. Peoplev Hyland,212 Mich App 701, 710 (1995),

vacatedin part on othergrounds,453 Mich 902 (1996).

Thecourtdoesnot disputethat thejurys decisionto convictrelied on thegovernments

cause-of-deaththeory. However,this wasnot theonly evidencethatpointedto theDefendant

actingintentionally. Therewereotherfactorsthat fortified their det&mination. For example,

Defendantadmittedhis involvementin the injuries andhe could notmaintainconsistencyin his

recollectionof theevent. Also, theDefendantsgirlfriend recalledhearingtwo noticeable

thumpsfrom theadjacentroom. In addition,thejury receivedevidencefrom two experienced

law enforcementofficers who foundthe Defendantscalm behavioiwithin momentsof the

incidentnoteworthy. Thejury heardfrom awitness,Tobie Jones,who relayedthatthe

Defendanthadbeenverballyandphysicallyabusiveandthreateningto thechild on previous

occasions,up until threeweeksprior to Nehemiahsdeath. Jonestestifiedto the following:

A.., After like a coupleofweeks,hejuststartedbeingvery violent and verbally
abusivetowardsthe child (Neheniiah). I

Q. In whatway?
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A. Like he would cussat him. Hell yell andhedgetmadatmelike we would I

get into it andits like he would takeit outon his son.
Q. In whatway?

A. Hq wouldjust be like shutthefuck up, sit theflick down,turn yourhead

around,go to sleep.

Q. Andwhatdoeshe [Roberts]do?

A. Hedgo over therelike, if he seehim, be like he constantlymovinghis head,
he would tell him turn around.Forwhateverreasonheneverturnedhis head
backaround.So his dadwould go overthereandforceturnhis headaround
like lay downand thenslamhis headdown on theground,on thefloor.

Q. Wasthereeveratime whenhe disclosedto you his abilIty or inability to take
careofNehemiah?

A. Hesaidthathedidnt feel like he could takecareofhim becausehesaidthat
he feel like he would hurt him.
(JuryTrial TranscriptV, pp 73-78).

While thesefactorsmaynot haverisento thelevel ofbeyondareasonabledoubtabsentthe

medicalevidence,they certainlycontributeto thetheoryprofferedby theplaintiff.

More significantly on thispoint, Dr. DragovicsandDr. Mackstestimonydo notreveal

that Defendantwasdeprivedof a substantialdefense.Defendantarguedattrial thatNehemiahs

injuries,resultedfrom anaccidentandhe obtainedadmissionsfrom two ofthegovernments
I

expertsthat this waspossible.Thedefensewasableto promotealegitimatetheoryandthejury

hadtheopportunityto considerit. Unlike in Ackley,theDefendantstheoryheredid notexistin

avacuumof his o~vnself-interest.Id. at 397. Despitethis, Defendantnow submitsthat without

thebenefitof testimonyfrom someonesuchas Dr. Dragovicor Dr. Mack thedefenseof accident

did not meaningfullyexistandthat thetrier df facthadinsufficientevidenceto truly considerit.

Thecourtdoesnot agree. .

ThesumandsubstanceofDefendantsexpertevidenceat theGintherhearingattacksthe

credibility of thegovernmentsexpertwitnesses.Thetwo physiciansclaim thatthe

governmentsexperts: 1) failed to thoroughlyconductan examinationofNehemiah,in particular
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his sagittalsinus;2) improperlysuggestedthat the injuries musthavecomefrom abusive

conduct;and3) exceededthescopeof medicalscienceby voicing an opinionon the level of

forcenecessaryto causetheinjuries.

On theissueofwhetheranaccidentmayhavebeenthecause,neitherdefenseexpert

spoketo any degreebeyondit beinga possibility. While the introductionattrial oftestimony

similar to Dr. MacksandDr. Dragovicsmayhavelessenedthevaluethejury awardedto the

- governmentsexperts,whatwould haveremainedfrom a likely battleof expertswhenthedust

clearedwasthesamedefenseobtained;that is, it wasno morethanapossibility that the injuries

weredueto unintentionalbehavior. At best, if believed,thesumtotal oftheevidencewould

havecreatedan environmentwherethejury would havebeengivenmoreofwhat it already

heard.

It is importantto be remindedthat thisprongof theanalysisdoesnot askthecourtto

determineprejudiceresultingfrom theweightof adefenseimpactedby trial counselserrorsor

omissionsbut prejudicewhich wholly deprivesadefendantof asubstantialdefense.Defendant

wasnotdeprivedofa substantialdefensesimply becausehis theoryandargumentwerenotas

convincingasit mighthaveb~enhadhe calledhis ownexpertslOnthis question,theCourt does

not find thatDefendanthasestablishedthat his trial counselsfailuresresultedin prejudice.

Ultimately, thecourt finds that thereis insufficientevidencethatDefendantwasdenied

erfectivecounselwith regardto trial counselshandlingof medicalevidence. In addition,

Defendanthasnotconvincedthis courtthat it is reasonablylikely the trial resultwould have

beendifferent if his counselhadactedotherwise.

15

R
E

C
E

IV
E

D
 by M

SC
 8/29/2017 5:03:30 PM



B. ProsecutorialMisconduct

Defendantalso claimsthatthegovernmentcommittedmisconductin two particular

instances:I) theprosecutingofficial elicitedtestimonyfrom theinvestigatingdetectivethat

includedhervouchingforthe medicalevidenceandexpressingan opinionon theDefendants

guilt, including representingthattheDefendanthadshowedno remorse;and2) theprosecutor

inappropriatelysolicitedcharacterevidenceto invokesympathyandarguedto thejurythat the

Defendantwasa philandereranda deadbeatdadwho did not takecareofhis kids.

Prosecutorsaretypically affordedgreatlatituderegardingtheirargumentsandconduct

attrial. Peoplev Unge?,278 Mich App 210,235 (2008). To pre~erveaclaim ofprosecutorial

misconduct, a defendantmust contemporaneouslyobjectandrequestacurativeinstruction.

Peoplev Bennett,290 Mich App 465,475 (2010). A contemporaneousobjectionis requiredfor

appellatepreservationbecauseit permitsthetrial court, if it sustainstheobjection,to give a

curativeinstruction.Peoplev Abraham,256 Mich App 265,274 (2003). Curativeinstructions

aresufficient to cure theprejudicialeffect ofmostinappropriateprosecutorialstatements,and

jurorsarepresumedto follow theif instructions.Unger, Id. at235 (citationsomitted).

In the instantmatter,Defendantstrial counseldid notobjectto eithertheelicited

testimonyor theargumentto thejury andthereforefailed to preserveanyclaimsof prosecutorial

misconduct.As aresult,thecourt turns to whetherunpreservedclaims ofprosecutorial

misconductoccurred.Peoplev Bennett,290 Mich App 465, 475 (2010).

Unpreservedclaimsof prosecutorialmisconductarereviewedforplain error.Peoplev

Cannes,460 Mich 750, 763 (1999). TheCaninesCourt spelledout theplain errorprerequisites

andstatedthat thedefendantbearstheburdento establishthat:1) errormusthaveoccurred,2).

theerrorwasplain, i.e., clearor obvious,3) andtheplain error affectedsubstantialrights. Id at
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763. Further,in orderfor theerrorto haveaffectedpartyssubstantialrights, it musthavecaused

prejudice,meaningthe error affectedtheoutcomeof thelower courtproceedings.Id.

Ultimately, reversalis warrantedonly whenplain error resultedin the convictionof an actually -

innocentdefendantor seriouslyaffectedthefairness,integrity,or public reputationofthe

judicial proceedingsindependentofthedefendantsinnocence.Id. at 763-764(internal

quotationsomitted).

Governmentremarksmustbe readasa whole andassessedin light of defensearguments

andthe relationshiptheybearto theevidenceattrial. Peoplev Brown, 279 Mich App 116, 135

(2008). Thecourt is alsomindful thaterrordemandingreversaldoesnotexistwhereacurative

instructioncouldhavealleviatedanyprejudicialeffect.Peoplev Callon,256 Mich App 312,

329-330(2003).

Indeed,thejury wasinstructedthat theattorneysargumentswerenot evidence.M Crim

JI 3.5(5). Moreover,thejury was instructedthat theymustnotlet sympathyor prejudiceaffect

their decision.M Crim JI 3.1(2). And, jurorsarepresumedto follow theirinstructions.Unger

Id. at 235. Thesecurativeinstructionsalleviatedany potential prejudicialeffect.

The courtis not satisfiedthatDefendanthasestablishedthatthe introductionof the

testimonyandthecommentarywasobviouslyerroneous. -

C. IneffectiveAssistanceofCounsel- ProsecutorialMisconduct

Thecourtnow turns to trial counselsfailure to objectto theaboveinstances.Defendant

assertsthathis attorneysdecisionnotto objectto boththetestimonyandargumentsupports

ineffectiveassistanceof counsel. Thecourtdoesnotagree.
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As mentionedearlier,to demonstrateineffectiveassistanceofcounsel,a defendantmust

showthat his attorneysperfbrmancefell below-anobjectivestandardofreasonablenessunder

prevailingprofessionalnormsandthatthereis a reasonableprobabilitythat, but for counsels

errors,theresultof theproceedingswould havebeendifferent. Peoplev Pic/cens,446 Mich 298,

309 (1994). Decisionsregardingthedefenseargumentspresentedat trial aremattersof trial

strategy.Peoplev Strickland,293 Mich App 393, 398 (2011).

Counselsrepresentationis ineffectiveon thebasisof strategyonly if thestrategy

employedwas unreasonable.Peoplev Cline, 276 Mich App 634, 637 (2007). A resultingfailure

of trial strategy.doesnot translateinto ineffectiveness.Peoplev Kevorkian,248 Mich App 373,

4l4~415(2001).

Mr. Solis testifiedattheevidentiaryhearingregardinghis failure to objectto these

instances.In notobjecting,Mr. Solis createdasuitableavenueto paint apicture of his clientasa

responsibleparentto all of his children,includingNehemiah. Further,the admissjonofthis

evidenceandargumentprovidedan opportunityto broadcastthe considerablelengthsto which

thegovernmentwould go in pursuitofhis client, a gooddad. Mr. Solis frequentlyreferredto

this asstatic andhisdecisionto remainpatientduring this time wasnot an inappropriatetool

to be usedlater whenhe revealedthatthe governmentis proneto castaspersionsagainsta well-

intentioneddadwhentheactualevidenceis minimal.

Therecordsupportsthat trial counselwasnot negligentbutmadeapurposeful,strategic

decisionto permit thetestimonyand argumentto demonstratethatthegovernmentneededto

resortto extraneousmaterialandcreateanegativeview of Defendantbecausetheevidencedid

not supporttheelementsoftheoffenses.As it relatesto theclosing argument,defensecounsel

adeptlyexplainedthis position. Further,he testifiedattheevidentiaryhearingthathe was -
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preparedto objectif it cameup againon rebuttal. Finally, Mr. Solis mentionedthatheremains

cautiousduring argumentandpart of his calculateddecision-makingis the impressionhe leaves

- with thejury. After threedecadesasacriminal trial attorney,it is apparentthat he finds that

- interrupting opposingcounsel,evenif legally sound,mustbe donecarefully becauseofhow it is

receivedby thetrieroffact.

In this courtsopinion, shiningabrightlight on dubiousgovernmenteffortsconcerning

e*traneousmatterscanbe a fruitful endeavor.Thecourtdoesnot find trial counselscourseof

actionunreasonableunderthecircumstances.Moreover,theDefendantprofferslittle to intimate

that theexclusionofthis evidenceandargumentwould haveresultedin adifferent outcome.

Therefore,thecourt finds thattrial counselwasnot ineffectivedueto his failure to object

to evidencepresentedby theprosecutor. -

D. IneffectiveAssistanceof Counsel— DetectivesTestimony

Defendantalso complainsthathis trial counselwasin~ffectivewhenhe did not advance

objectionsduringcertaintestimonyfrom the governmentsleaddetective.

Defendantdirectsparticularattentionto momentswheretheinvestigatortold thejury

that: 1) shedid)notbelievetheDefendantsstoryand thatheexhibitedlittle remorse;and2)

Defendantsaccountwasnot supportedby themedicalevidence..Defensecounselmaintainsthat

he purposefullywithheld objectingto portionsofthe detectivestestimonybecausehis planwas

to establishher biasagainsthis client. He washopingto paint herasa pushy,hard-nose

detective ... who wasntgoingto believea word [Defendant]said. In fact, trial counsel

himselfutilized this whenhebroughtup on cross-examinationthedetectivesmethodof

inteno~ationandremarkedaboutit in his closing statementto thejury. It is essentialto

EvidentiaryHearingTranscript1, p 58-59.
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rememberthat Mr. Solis hadto rationalizemultiple versionsofthe eventgivenby his client. Mr.

Solis admittedheplannedto usethedetectivesbehaviorandpersistenceasa basisto showwhy

his client initially lied to thepolice dueto fear,policepressure,-andthepolice attitudetoward

him; specifically,no matterwhathe said,Defendantwasnot going to bebelieved. Whenfaced -

with aclient who hasofferedup contradictorystatements,thecourt respectsthat it maybe a

meaningfulexerciseto permitthe introductionqf certainpolice tacticsin aneffort to explain

peculiarbehavior.

Thefact thattrial counselsdeliberatedecisions-toallow thetestimonyandthearguments

did not createreasonabledoubtis immaterial. As statedpreviously,thecourt will not substitute

its judgmentfor thatof counselregardingmattersof trial strategynor will it assesscounsels

competencewith the benefitof hindsight.Peoplev Garza,246 Mich App 251 (2001).

Trial counselsdecisionnot to objectto theabove-instancesofallegedmisconductdoes

not riseto thelevelof ineffectiveness. Further,thecourt is not convincedthatwereobjections

made,thereexistsareasonableprobability that theverdictwould havebeendifferent.

Therefore,thecourt finds thattrial counselwasnot ineffectivedueto his failure toobject

to evidencepresentedby theprosecutor. - -- -

V. MOTION FORNEW TRIAL
MCR 6.431(B)statesthat thecourtmayorderanewtrial On any groundthat would

supportappellatereversaloftheconvictionor becauseit believesthattheverdict hasresultedin

a miscarriageofjustice. thecourt is permittedto exerciseits sounddiscretionin making a

decisionaboutarequestfor anewtrial and it will be upheldabsentclearabuse.Peoplev
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Plummer,229 Mich App 293,306 (2013); Peoplev Lemmon,456 Mich 625,634-635(1998).

MCL 769.26 furtherclarifies thetrial courtsdecision-makingand states:

Nojudgmentor verdict shallbe setasideor reversedor a newtrial be grantedby
any court of this statein any criminal case,on the groundof misdirectionof the
jury, or the improperadmissionor rejectionof evidence,or for errorasanymatter
ofpleadingorprocedure,unlessin theopinionof thecourt, afterandexamination
of the entirecause,it shall affirmatively appearthat the error complainedof has
resultedin a miscarriageofjustice.

Defendantbearstheburdenof demonstratingthat it is moreprobablethannot that the

error complainedof underminedthe reJiability of the verdict or rthultedin amiscarriageof

justice.Peoplev Lukity,460 Mich 484,493-494(1999).

The courthasconsideredeachallegederrorclaimed. No error risesto suchalevel asto

underminethereliability oftheverdict or resultin amiscarñageofjustice.

Further, thecourthasconsideredthe sumtotal of theprofessederrors. Evenwhen

scrutinizingthepossibleimpactof all of Defendantsclaimstogether,thecourt is not satisfied

thatthe sumtotal ofthe errorsunderminesthereliability of thejurys conclusionor amountsto a

miscarriage ofjustice.

VI. CONCLUSION

For the reasonsstatedabove,DefendantsMotion for New Trial is DENIED.

IT IS SO ORDERED. -

Dated:November4, 2016 __________________________

Hono ablePaulJ. Bridenstine
- Circuit Court Judge
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PROOFOF MAILING

I, Lili M-. Klomparens,certify that on this date I sent a copy of this- OPINION &
ORDERDENYING DEFENDANTSMOTION FORNEW TRIAL to the partiesin interest
attheirabovestatedaddressesvia ordinarymail.

Dated:November4,2016 c~ZtL1.ck2b-npQL-4 Q,vtc

Ms. Lili M. Klomparens
JudicialAide to Hon. PaulJ. Bridenstine
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